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Terry Detentions

1.  Definition
The Fourth Amendment and Const. art. I, § 7. Police investigatory stops that fall short of arrests may be based on proof less than probable cause. Terry v. Ohio, 392 U.S. 1, 27, 88 S.Ct. 1868, 1883, 20 L.Ed.2d 889 (1968). Although these brief detentions, known as “Terry stops,” fall within the scope of the Fourth Amendment because the person is seized, the public interest in crime detection and the relative nonintrusiveness of the stop permit a lower standard of proof. Terry v. Ohio, 88 S.Ct. at 1879-83. Thus, the investigatory stop is tested against the Fourth Amendment’s general proscription of unreasonable searches and seizures rather than the Amendment’s probable cause requirement. Terry v. Ohio, 88 S.Ct. at 1879.

Regardless of whether Article 1, Section 7 of the Washington Constitution or Fourth Amendment protection is at issue, for a seizure to be permissible an officer must have “specific and articulable facts given rise to a reasonable suspicion that the person stopped is, or is about to be, engaged in criminal activity.” Terry v. Ohio, 88 S.Ct. at 1880. Under the Fourth Amendment, reasonable suspicion is not based on the officer’s subjective belief, but on an objective view of all of the facts. Terry v. Ohio, id. However, under Article I, Section 7 of the Washington Constitution, reasonable suspicion requires consideration of the totality of the circumstances, including the officer’s subjective belief. See State v. Ladson, 138 Wn.2d 343, 358-59, 979 P.2d 833 (1999).

A Terry detention is a seizure for investigative purposes.

To justify a  Terry stop under the Fourth Amendment and art. I, § 7, a police officer must be able to “point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion.” Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968); State v. Armenta, 134 Wn.2d 1, 20, 948 P.2d 1280 (1997). The level of articulable suspicion necessary to support an investigative detention is “a substantial possibility that criminal conduct has occurred or is about to occur.” State v. Kennedy, 107 Wn.2d 1, 6, 726 P.2d 445 (1986). Probable cause is not required for a Terry stop because a stop is significantly less intrusive than an arrest. Id.; Brown v. Texas, 443 U.S. 47, 50, 99 S.Ct. 2637, 61 L.Ed.2d 357 (1979) (same).

State v. Mendez, 137 Wn.2d 208, 223, 970 P.2d 722 (1999) (emphasis added).

Miranda Not Required During Terry Detention. Miranda safeguards apply as soon as a suspect’s freedom is curtailed to the degree associated with a formal arrest. State v. D.R., 84 Wn.App. 832, 836, 930 P.2d 350, review denied, 132 Wn.2d 1015 (Div. 3 1997) (citing Berkemer v. McCarty, 468 U.S. 420, 440, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984)). The relevant inquiry is whether a reasonable person would believe his or her freedom of action was curtailed. Id.; State v. Ferguson, 76 Wn.App. 560, 566, 886 P.2d 1164 (Div. 1 1995). A routine investigative encounter supported by reasonable suspicion, a Terry detention, does not require Miranda warnings. State v. Wilkinson, 56 Wn.App. 812, 819, 785 P.2d 1139, review denied, 114 Wn.2d 1015 (Div. 1 1990). This is because, unlike a formal arrest, a typical investigative stop is not inherently coercive because the detention is presumed temporary and brief, is relatively less police dominated, and does not lend itself to deceptive interrogation tactics. State v. Walton, 67 Wn.App. 127, 130, 834 P.2d 624 (Div. 1 1992).

Miranda warnings, however, are required when a temporary detention ripens into a custodial interrogation. State v. Templeton, 148 Wn.2d 193, 208, 59 P.3d 632 (2002); State v. France, 129 Wn.App. 907, 120 P.3d (Div. 2 2005) (Miranda warnings attach only when a custodial interrogation begins, but police may not delay an arrest when probable cause exists to circumvent Miranda requirements); State v. King, 89 Wn.App. 612, 624-25, 949 P.2d 856 (Div. 2 1998) (“Because a Terry stop is not a custodial interrogation, an officer making a Terry stop need not give the Miranda warnings before asking the detainee to identify himself.”); State v. D.R., 84 Wn.App. 832, 836, 930 P.2d 350, review denied, 132 Wn.2d 1015 (Div. 3 1997) (Miranda safeguards apply as soon as a suspect’s freedom of action is curtailed to a degree associated with formal arrest).

Admissibility of a Defendant's Admissions. It is irrelevant that officers believe they have probable cause to arrest someone when they first begin asking the person questions. The questioning is not custodial if the officer’s words and actions would not lead a reasonable person to believe that they are in custody. Even if the pre-Miranda statements are inadmissible, post-Miranda statements are admissible when there was no evidence that the police coerced the pre-Miranda statements. See State v. Ustimenko, ___ Wn.App. ___, ¶¶ 11-12, 151 P.3d 256 (Div. 3 Feb. 6, 2007) (citations omitted)–

Miranda warnings protect an accused’s right not to make incriminating statements while in police custody. This court reviews the trial court’s custodial determination de novo. In determining whether an accused was in custody at the time of questioning, we use an objective test: “whether a reasonable person in the individual's position would believe he or she was in police custody to a degree associated with formal arrest.” Here, the trial court concluded that Mr. Ustimenko was in custody as soon as the police approached and asked him to sit down. The court based this conclusion on the fact that the officers testified that they already thought they had probable cause to arrest Mr. Ustimenko when they encountered him. But a police officer’s subjective intent has no relevance to the determination of custody. Not only is it irrelevant whether Mr. Ustimenko was the focus of the police investigation, but it is also irrelevant whether he was in a coercive environment when he was questioned. The only relevant question is whether a reasonable person in his position would believe his freedom of action was curtailed. State v. Short, 113 Wn.2d 35, 41, 775 P.2d 458 (1989).

Under these circumstances, we find that Mr. Ustimenko was not actually in custody when the officers asked him where his car was and how he got his injuries. The officers met him on the long driveway, noticed he was swaying on his feet, and asked him to sit down. He did not claim that he was ordered to obey. The officers did not tell him he was being detained and he did not ask to leave. A reasonable person in Mr. Ustimenko's position would not believe he was in police custody with a loss of freedom associated with formal arrest., the questioning was not custodial, and his statements during that initial encounter should have been admitted into evidence.

Terry Detention Not Permitted for Civil Non-Traffic Infraction. Terry stops in Washington are limited to crimes and traffic infractions. A Terry stop may not be made to investigate a non-traffic infraction. See State v. Duncan, 146 Wn.2d 166, 43 P.3d 513 (2002) ((1) officers’ suspicion that defendant was in possession of open container of alcohol in public, which was nontraffic civil infraction, did not justify investigatory stop, and (2) defendant’s alleged civil infraction was not committed in the “presence” of the officers, as would be required for investigatory stop for issuance of notice of civil infraction).

Racial Incongruity Not a Basis for a Terry Detention. It must be noted that Washington law does not permit “racial incongruity” to support a finding of reasonable suspicion. “Racial incongruity” is defined by the Washington Supreme Court as a person of any race being allegedly “out of place” in a particular geographic area. See State v. Barber, 118 Wn.2d. 335, 823 P.2d 1068 (1992).

Terry Checklist at End of Materials. A checklist for Terry stops appears at the end of these materials. 

2.  Vehicles
Terry Traffic Infraction Stop–Probable Cause to Stop Not Required. Officers only need Terry reasonable suspicion, not probable cause, to stop a vehicle in order to investigate whether the driver committed a traffic infraction or a traffic offense. See State v. Duncan, 146 Wn.2d 166, 173-75, 43 P.3d 513 (2002). Older cases to the contrary often cited by the defense bar do not survive Duncan. See, e.g., State v. Chelly, 94 Wn.App. 254, 970 P.2d 376, review denied, 138 Wn.2d 1009 (1999) (indicating an officer must have probable cause to stop a vehicle to investigate a traffic infraction); State v. Cole, 73 Wn.App. 844, 871 P.2d 656, review denied, 125 Wn.2d 1003 (Div. 3 1994).

Traffic violations create a unique set of circumstances that may justify this extension of Terry, but which may not be appropriate for other civil infractions. For example, this court has acknowledged the diminishment of privacy interests “due to the law enforcement exigency created by the ready mobility of vehicles and governmental interests in ensuring safe travel, as evidenced in the broad regulation of most forms of transportation.” State v. Johnson, 128 Wn.2d 431, 454, 909 P.2d 293 (1996) (footnotes omitted) (citing United States v. Ross, 456 U.S. 798, 806-07, 102 S.Ct. 2157, 72 L.Ed.2d 572 (1982); California v. Carney, 471 U.S. 386, 390-93, 105 S.Ct. 2066, 85 L.Ed.2d 406 (1985)). Detentions for traffic violations have a broader scope than detentions for other civil infractions. When issuing notice of a civil infraction, an officer may briefly detain a person long enough to check his or her identification. RCW 7.80.060. In contrast, our Legislature has specifically authorized:

Whenever any person is stopped for a traffic infraction, the officer may detain that person for a reasonable period of time necessary to identify the person, check for outstanding warrants, check the status of the person's license, insurance identification card, and the vehicle's registration, and complete and issue a notice of traffic infraction.

RCW 46.61.021(2). Thus, the traffic violation exception to the application of Terry stops for criminal violations is distinguishable from the civil infraction before the court. We decline to extend the Terry stop exception under the Fourth Amendment and article I, section 7 of the Washington State Constitution to nontraffic civil infractions.

State v. Duncan, 146 Wn.2d at 174-75 (footnote omitted).

Officer Mistake of Law vs. Fact. An infraction stop based upon a mistake of fact does not defeat the officer’s reasonable suspicion to stop the vehicle. United States v. Dorais, 241 F.3d 1124 (9th Cir. 2001) (Hawaii law criminalizes possession of rental vehicle more than 48 hours beyond its return time. Officer’s mistaken belief that rental vehicle was more than 48 hours overdue was a mistake of fact which did not invalidate the reason for the initial stop). A mistake in law, however, will invalidate the initial stop. United States v. Twilley, 222 F.3d 1092 (9th Cir. 2000) (California officer stopped Michigan vehicle only displaying rear license plate. Michigan law only required one plate. Officer mistakenly believed California law required two plates for in-state and out-of-state vehicles. Stop invalided.). See also other circuits which have held that a police officer’s mistake of law can never be objectively reasonable. United States v. McDonald, 453 F.3d 958 (7th Cir.2006) (“We agree with the majority of circuits to have considered the issue that a police officer's mistake of law cannot support probable cause to conduct a stop.”); United States v. Tibbetts, 396 F.3d 1132, 1138 (10th Cir.2005) (“[F]ailure to understand the law by the very person charged with enforcing it is not objectively reasonable.”); United States v. Chanthasouxat, 342 F.3d 1271, 1279 (11th Cir.2003) (no matter how reasonable or understandable a mistake of law, it cannot provide the “objectively reasonable grounds for reasonable suspicion or probable cause”); United States v. Miller, 146 F.3d 274, 279 (5th Cir.1998) (where officer was mistaken about law “no objective basis for probable cause justified the stop”). On the mistake of law issue, contra United States v. Washington, 455 F.3d 824 (8th Cir. 2006) (“In our circuit, if an officer makes a traffic stop based on a mistake of law, the legal determination of whether probable cause or reasonable suspicion existed for the stop is judged by whether the mistake of law was an "objectively reasonable one. Therefore, the constitutionality of the traffic stop in this case depends on whether Officer Antoniak’s belief that a state law was violated was objectively reasonable. His subjective good faith belief about the content of the law is irrelevant to our inquiry, for officers have an obligation to understand the laws that they are entrusted with enforcing, at least to a level that is objectively reasonable.”) (citations omitted) (internal quotes omitted).

Probable Cause Required to Issue Traffic Infraction. Officers do need probable cause to believe the person committed a traffic infraction to issue a notice of infraction. The infraction need not have been committed in the officer’s presence, however. IRLJ 2.2(b). State v. Cole, 73 Wn.App. 844, 848, 871 P.2d 656 (Div. 3 1994) (“The police officer issuing the infraction notice must have “probable cause to believe” the person committed an infraction; however, the infraction need not have been committed in the officer's presence.”).

RCW 46.63.030 further provides–

(1)
A law enforcement officer has the authority to issue a notice of traffic infraction:


(a) 
When the infraction is committed in the officer’s presence;


(b) 
When the officer is acting upon the request of a law enforcement officer in whose presence the traffic infraction was committed; 


(c)
If an officer investigating at the scene of a motor vehicle accident has reasonable cause to believe that the driver of a motor vehicle involved in the accident has committed a traffic infraction; 


(d) 
When the notice of infraction is detected through the use of a photo enforcement system under RCW 46.63.160; or


(e) 
When the notice of infraction is detected through the use of an automated traffic safety camera under RCW 46.63.170.

Examples. Case law contains examples of what will and what will not satisfy this standard:

· Trip Permit, RCW 46.16.160(7). A vehicle may not be stopped solely to verify the validity of a trip permit. State v. Byrd, 110 Wn.App. 259, 39 P.3d 1010 (Div. 1 2002). 

· Cracked Windshield, RCW 46.37.010(1) and 46.37.410(2). A vehicle may be stopped if the windshield is cracked and is in such an unsafe condition as to endanger any person. State v. Wayman-Burks, 114 Wn.App. 109, 56 P.3d 598 (Div. 3 2002).

· Failure to Signal, RCW 46.61.305. A vehicle may be stopped for failure to signal a lane change in violation of RCW 46.61.305. State v. Lemus, 103 Wn.App. 94, 99-100, 11 P.3d 326 (Div. 3 2000).

· Registered Owner’s License Suspended Per DOL. A vehicle may be stopped based upon DOL records which indicate that the driver’s license of the registered owner of the vehicle is suspended. See State v. Gaddy, 152 Wn.2d 64, 93 P.3d 872 (2004); State v. McKinney, 148 Wn.2d 20, 60 P.3d 46 (2002); State v. Lyons, 85 Wn.App. 268, 932 P.2d 188 (Div. 3 1997). The officer need not affirmatively verify that the driver’s appearance matches that of the registered owner before making the stop, but the Terry stop must end as soon as the  officer determines that the operator of the vehicle cannot be the registered owner. See State v. Phillips, 126 Wn.App. 584, 109 P.3d 470 (Div. 3 2005), review denied, 156 Wn.2d 1012 (2006); State v. Penfield, 106 Wn.App. 157, 22 P.3d 293 (Div. 3 2001).

· Recognize Suspended Driver, RCW 46.20.342(1). A vehicle may be stopped based upon an officer’s recognition of the driver as someone whose license is suspended . State v. Marcum, 116 Wn.App. 526, 531-32, 66 P.3d 690 (Div. 3 2003) (Four day old information that driver’s license was suspended based upon previous stop of the driver was lawful. The possibility that driver could have obtained license during 4 day period did not invalidate stop.); State v. Harlow, 85 Wn.App. 557, 933 P.2d 1076 (Div. 3 1997).

· Arrest Warrant for Registered Owner. A vehicle may be stopped based upon the existence of an arrest warrant for the registered owner of the vehicle. The Terry stop must end, however, as soon as the officer determines that the operator of the vehicle and any passenger in the vehicle cannot be the registered owner. State v. Penfield, 106 Wn.App. 157, 22 P.3d 293 (Div. 3 2001).

· Weaving Within Lane, RCW 46.61.140(1). A Terry stop may not be made of a vehicle that weaves within the driver’s lane of travel unless the weaving is observed over a lengthy period of time and occurs repeatedly or if the officer identifies some additional conduct associated with drunk drivers. United States v. Fernandez-Castillo, 324 F.3d 1114 (9th Cir. 2003) (weaving within lane by a driver who is sitting close to the steering wheel sufficient to support a Terry stop where officer testified why sitting very close to the steering wheel and swerving in one’s lane may indicate impairment); United States v. Colin, 314 F.3d 439 (9th Cir. 2002) (insufficient grounds existed for stopping a vehicle that touched, but did not cross the lines twice for approximately 10 seconds before making safe lane changes). See also Jahns, Advance Sheets Summary 1997-2004, at 1649-1658.

· Crossing Fog or Center Line, RCW 46.61.140(1). A Terry stop may not be made of a vehicle that crosses the fog line or center line unless the crossing is pronounced, is observed over a lengthy period of time and occurs repeatedly. Compare State v. Laferty, 291 Mont. 157, 967 P.2d 363 (1998) (driver’s minor crossings of fog line on far right of right lane of travel were insufficient to create particularized suspicion that driver was intoxicated or to authorize investigatory stop); and Rowe v. State, 363 Md. 424. 769 A.2d 879 (2001) (observing a vehicle in the early hours of the morning crossing, by about 8 inches, the white edge-line separating the shoulder from the traveled portion of the highway, returning to the traveled portion, and a short time later, touching the white edge line did not provide the officer with sufficient grounds to make an investigatory stop); with State v. Van Kirk, 306 Mont. 215, 32 P.3d 735, 740-41 (2001) (driver’s traveling at 7 to 10 m.p.h. in a 25 m.p.h. zone, and shifting vehicle from the edge of the roadway to the mid-point and across it several times in a manner that would have impeded any oncoming traffic provided sufficient grounds to make an investigatory stop); and State v. Edwards, 143 Md. App. 155, 792 A.2d 1197 (2002) (crossing the center line of an undivided, two lane road by as much as a foot and traveling in that manner for approximately 1/4 mile provided a legally sufficient basis to justify a traffic stop). See also Jahns, Advance Sheets Summary 1997-2004, at 1649-1658.

· Failure to Transfer Title, RCW 46.12.101(6). A Terry stop may not be made of a vehicle to investigate the misdemeanor of failure to transfer title if the stop is made on other than the 46th day after the sale of the vehicle. See State v. Walker, 129 Wn.App. 572, 119 P.3d 399 (Div. 3 2005), review denied, 156 Wn.2d 1036 (2006); State v. Green, 150 Wn.2d 740, 82 P.3d 239 (2004). Note that RCW 46.12.101 does not make it an infraction to fail to transfer title during the first 45 days after the sale of the vehicle, or after 47 days after the sale of the vehicle. RCW 46.12.101 mandates increased penalties the buyer/owner must pay, but those penalties are not infractions justifying a stop of the vehicle.

· Private Property Traffic Infractions, RCW 46.61.305(1) and 46.61.365. Officers should be very careful when considering stopping a vehicle for committing a traffic infraction occurring on private property. Washington’s traffic infraction statutes in Title 46 RCW generally only apply to actions taken on public roadways. See RCW 46.04 for definitions of terms including “highway” and “roadway.” See also State v. Brown, 119 Wn.App. 473, 81 P.3d 916 (Div. 2 2003) (RCW 46.61.305(1)’s requirement to signal before turning does not apply to private property.). Note, however, that RCW 46.61.365 does require a driver leaving a business or residence driveway to stop immediately prior to driving onto a sidewalk, and to yield the right of way to any pedestrian or approaching vehicles. One notable exception to the public roadway rule is parking in a disabled parking space without a permit, which applies to activities on private property. RCW 46.16.381(9). In addition, RCW 46.61.005 says–

The provisions of this chapter relating to the operation of vehicles refer exclusively to the operation of vehicles upon highways except:


(1) 
Where a different place is specifically referred to in a given section.


(2) 
The provisions of RCW 46.52.010 through 46.52.090, 46.61.500 through 46.61.525, and 46.61.5249 shall apply upon highways and elsewhere throughout the state.

In very limited situations, law enforcement may enforce speeding violations on private roads if a residential homeowners association in advance authorizes law enforcement to do so. RCW 46.61.419 says–

State, local, or county law enforcement personnel may enforce speeding violations under RCW 46.61.400 on private roads within a community organized under chapter 64.38 RCW [Homeowners’ Association] if:


(1) 
A majority of the homeowner's association’s board of directors votes to authorize the issuance of speeding infractions on its private roads, and declares a speed limit not lower than twenty miles per hour;


(2) 
A written agreement regarding the speeding enforcement is signed by the homeowner’s association president and the chief law enforcement official of the city or county within whose jurisdiction the private road is located;


(3) 
The homeowner’s association has provided written notice to all of the homeowners describing the new authority to issue speeding infractions; and


(4) 
Signs have been posted declaring the speed limit at all vehicle entrances to the community.

· Private Property Criminal Traffic Violations. Some criminal traffic misdemeanors may be committed anywhere in the state, while others only on public roadways. Officers should take care prior to contact with a suspect believed to have committed a criminal traffic misdemeanor on private property to verify that the criminal statute applies to private property actions. For example, the following traffic crimes may be committed anywhere in the state regardless of the status of the property as private or public–reckless driving, RCW 46.61.500, first degree negligent driving, RCW 46.61.5249, driving while license suspended, RCW 46.20.342(1), minor driving or physical control after consuming, RCW 46.61.503, and generally DUI/physical control, RCW 46.61.502 and .504, but see State v. Day, 96 Wn.2d 646, 638 P.2d 546 (1981) (“Within this state” interpreted to not apply to intoxicated defendant driving pickup rapidly in circles in a field owned by his parents where the driver was not on or near a public road, and was never observed driving on a public road or driving on property where the public had a right to be.). See also RCW 46.61.005, quoted above.

3.  Scope of Seizure

Three-Prong Scope Analysis. The scope of a Terry investigatory stop is determined by considering (1) the purpose of the stop, (2) the amount of physical intrusion on the suspect’s liberty, and (3) the length of time of the seizure. See State v. Laskowski, 88 Wn.App. 858, 950 P.2d 950 (Div. 1 1997), review denied, 135 Wn.2d 1002 (1998).

A Terry stop of a person or car is justified if the officer can “point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion.” Terry, 392 U.S. at 21; State v. White, 97 Wn.2d 92, 105, 640 P.2d 1061 (1982); State v. Kennedy, 107 Wn.2d 1, 6, 726 P.2d 445 (1986). When reviewing the merits of an investigatory stop, a court must evaluate the totality of circumstances presented to the investigating officer. State v. Glover, 116 Wn.2d 509, 514, 806 P.2d 760 (1991). The court takes into account an officer’s training and experience when determining the reasonableness of a Terry stop. Id. 

Inaccurate Information. Subsequent evidence that the officer was in error regarding some of his facts will not render a Terry stop unreasonable. State v. Seagull, 95 Wn.2d 898, 908, 632 P.2d 44 (1981) (“The Fourth Amendment does not proscribe ‘inaccurate’ searches only ‘unreasonable’ ones.”). 

Officer Need Not Rule Out Innocent Behavior. A Terry stop is not rendered unreasonable solely because the officer did not rule out all possibilities of innocent behavior before initiating the stop. Under the totality of the circumstances test for investigatory stops, an officer may rely on a combination of otherwise innocent observations to briefly pull over a suspect. United States v. Arvizu, 534 U.S. 266, 122 S.Ct. 744, 753, 151 L.Ed.2d 740 (2002); Illinois v. Wardlow, 528 U.S. 119, 125, 120 S.Ct. 673, 145 L.Ed.2d 570 (2000) (that flight from police is not necessarily indicative of ongoing criminal activity does not establish Fourth Amendment violation). State v. Anderson, 51 Wn.App. 775, 780, 755 P.2d 191 (Div. 3 1988).

We think that the approach taken by the Court of Appeals here departs sharply from the teachings of these cases. The court’s evaluation and rejection of seven of the listed factors in isolation from each other does not take into account the “totality of the circumstances,” as our cases have understood that phrase. The court appeared to believe that each observation by Stoddard that was by itself readily susceptible to an innocent explanation was entitled to “no weight.” Terry, however, precludes this sort of divide-and-conquer analysis. The officer in Terry observed the petitioner and his companions repeatedly walk back and forth, look into a store window, and confer with one another. Although each of the series of acts was “perhaps innocent in itself,” we held that, taken together, they “warranted further investigation.” See also Sokolow, supra, at 9, 109 S.Ct. 1581 [United States v. Sokolow, 490 U.S. 1, 109 S.Ct. 1581, 104 L.Ed.2d 1 (1989)] (holding that factors which by themselves were “quite consistent with innocent travel” collectively amounted to reasonable suspicion).

States v. Arvizu, 534 U.S. 266, 122 S.Ct. 744, 751, 151 L.Ed.2d 740 (2002).

Totality of the Circumstances-Each Case Decided On Its Own Facts. A Terry investigative detention must last no longer than is necessary to verify or dispel the officer’s suspicion, and the investigative methods employed must be the least intrusive means reasonably available to effectuate the purpose of the detention. State v. Williams, 102 W.2d 733, 738-40, 689 P.2d 1065 (1984). The reasonableness of police activity during the Terry stop must necessarily depend on the facts of each particular case. An appropriate and reasonable intrusion under one set of facts might be inappropriate under another fact situation. In evaluating the validity of the detention, the court must consider “the totality of the circumstances – the whole picture”. United States v. Cortez, 449 U.S. 411, 101 S.Ct. 690, 695, 66 L.Ed.2d 621 (1981); United States v. Sokolow, 490 U.S. 1, 109 S.Ct. 1581, 1585, 104 L.Ed.2d, 1 (1989); State v. Dorsey, 40 Wn.App. 459, 698 P.2d 1109 (Div. 1 1984), review denied, 104 W.2d 1010 (1985). This includes information given the officer, observations the officer makes, and inferences and deductions drawn from his or her training and experience. Cortez, 101 S.Ct. at 694-96. 

An important factor comprising the totality of circumstances which must be examined is the nature of the suspected crime; a violent felony crime provides an officer with more leeway to act than does a gross misdemeanor. State v. Randall, 73 Wn.App. 225, 229-30, 868 P.2d 207 (Div. 1 1994); State v. Thierry, 60 Wn.App. 445, 803 P.2d 844 (Div. 2 1991) (“Officers may do far more if the suspect conduct endangers life or personal safety than if it does not.”); State v. McCord, 19 Wn.App. 250, 576 P.2d 892, review denied, 90 Wn.2d 1013 (Div. 2 1978) (seriousness of suspected crime bears on the degree of suspicion needed to make the stop and the extent of the permissible intrusion after the stop). 

Traffic Infraction Stops–Detain Long Enough to Identify, Check Warrants, License, Insurance, Vehicle Registration. RCW 46.61.021(2) authorizes an officer to detain a person stopped for a traffic infraction for a reasonable period of time to conduct various checks. RCW 46.61.021(2) says–

Whenever any person is stopped for a traffic infraction, the officer may detain that person for a reasonable period of time necessary to identify the person, check for outstanding warrants, check the status of the person's license, insurance identification card, and the vehicle's registration, and complete and issue a notice of traffic infraction.

3A.  Purpose of the Stop

A Terry stop may be made of a person or vehicle  pursuant to objective factors to believe an individual may have been involved in a crime. The information giving rise to such a belief may come from an officer’s personal observations, from information known only to a fellow officer, or from citizen or professional informants.

When a stop is made in response to a report of a crime, the following factors must be considered–

Similarities between the suspect’s or suspect vehicle’s appearance and the witness/victim description.

Temporal proximity to the crime scene. Could the suspect have gotten to the proposed location of the stop since the time when the crime was committed?

Geographic proximity to the crime scene.

3B.  Amount of Physical Intrusion

The physical intrusion must be limited to that necessary to effect the stop in a safe and effective manner. Activities that may not be justified at the inception of the stop may become appropriate as the investigation continues. Actions that have been upheld by courts include–

· Opening Jacket. Requesting lifting/opening of jacket to allow for visual inspection for weapons. See United States v. Baker, 78 F.3d 135, 138 (4th Cir. 1996).

· Separating Individuals for Questioning. See, e.g., United States v. Knox, 839 F.2d 285, 293 (6th Cir. 1988), cert. denied, 490 U.S. 1019, 109 S.Ct. 1742, 104 L.Ed.2d 179 (1989); United States v. Bautista, 684 F.2d 1286, 1290-91 (9th Cir. 1982), cert. denied, 459 U.S. 1211, 103 S.Ct. 1206, 75 L.Ed.2d 447 (1983).

· Transporting Suspect. Transporting suspects for a short distance for identification by crime victims or witnesses. State v. Wheeler, 108 Wn.2d 230, 235-36, 737 P.2d 1005 (1987) (frisk and transport in police car); State v. Lund, 70 Wn.App. 437, 447-48, 853 P.2d 1379 (Div. 2 1993), review denied, 123 Wn.2d 1023 (1994) (surveying cases in which suspects were moved).

· Holding for Show Up Identification. Holding suspect at scene of stop to allow victim/suspect to arrive for identification or to receive assistance from other officers. State v. Moon, 48 Wn.App. 647, 739 P.2d 1157, review denied, 108 Wash.2d 1029 (Div. 1 1987); State v. Mercer, 45 Wn.App. 769, 727 P.2d 676 (Div. 3 1986); State v. Samsel, 39 Wn.App. 564, 694 P.2d 670 (Div. 3 1985).

· Holding While Search of Area Conducted. Holding suspect in patrol car while search is conducted of environs for evidence and other suspects. State v. Smith, 115 Wn.2d 775, 787, 801 P.2d 975 (1990) (suspect detained in patrol car without handcuffs while officers searched car and environs for evidence and other suspects).

· Placing in Front of Headlights. Placing suspect in front of the police car’s headlights for safety purposes and lighting. State v. Mercer, 45 Wn.App. 769, 776, 727 P.2d 676 (Div. 3 1986).

· Removing Suspect from Vehicle. State v. Mackey, 117 Wn.App. 135, 69 P.3d 375 (Div. 3 2003), review denied, 151 Wn.2d 1034 (2004) (Trooper stopped driver for a traffic infraction for drifting out of his lane. The trooper smelled alcohol. Having the driver exit his vehicle was an acceptable intrusion under these circumstances. It is a standard law enforcement practice.).

· Performance of Field Sobriety Tests. See State v. Jones, 115 Idaho 1029, 772 P.2d 236, 240 (1989); State v. Thomte, 226 Neb. 659, 413 N.W.2d 916, 918-19 (1987); State v. Superior Court, 149 Ariz. 269, 718 P.2d 171, 175-76 (1986); Romo v. Municipality of Anchorage, 697 P.2d 1065, 1069 (Alaska App. 1985); State v. Niles, 74 Or.App. 383, 703 P.2d 1030 (1985); State v. Golden, 171 Ga.App. 27, 318 S.E.2d 693, 696 (1984); State v. Wyatt, 687 P.2d 544, 552-53 (Hawaii 1984). 

· Drawn Guns and Felony Stop Procedures. Police officers may draw their guns and use felony stop procedures when detaining persons suspected of criminal activity if the specific information known by the officers reasonably makes them fear for their own safety. The decision to draw a gun must be neither arbitrary nor for the purpose of harassment. Among the circumstances that officers may consider are furtive gestures made by the suspects and facts about the crime that the persons were suspected of committing that would support an inference that the persons are armed. State v. Belieu, 112 Wn.2d 587, 773 P.2d 46 (1989) (report of numerous burglaries where guns were stolen).

· Checking for Outstanding Warrants. A check for outstanding arrest warrants is a reasonable routine police procedure during a valid criminal investigation. See State v. Chelly, 94 Wn.App. 254, 261, 970 P.2d 376, review denied, 138 Wn.2d 1009 (Div. 1 1999); State v. Williams, 50 Wn.App. 696, 700, 750 P.2d 278 (Div. 1 1988). A check for outstanding arrest warrants is statutorily available whenever a person is stopped for a traffic infraction. See RCW 46.61.021(2).  Such a check is not authorized when a person is stopped for a non-traffic infraction. See RCW 7.80.060; State v. Rife, 133 Wn.2d 140, 150-51, 943 P.2d 266 (1997) (officer lacked authority to run warrant check after stopping defendant for “jaywalking”).

· Checking Tattoos. Requiring the detainee to bear his forearms so that his tattoos can be viewed to verify the detainee’s identity. State v. Moore, 129 Wn.App. 870, 120 P.3d 635 (Div. 1 2005), review denied, 157 Wn.2d 1007 (2006).

· Weapons Frisk. (see discussion infra).

3C.  Length of Time

No Bright Line, But 20+ Minutes Needs Justification. There is no bright line rule for how long is too long for a Terry stop. See State v. Williams, 102 Wn.2d 733, 739, 689 P.2d 1065 (1984). Courts, however, begin to get concerned once the stop exceeds the 20 minute maximum suggested by the American Law Institute. Detentions of 20 minutes or longer have, however, been upheld in Washington when the delay was due to investigation/officer safety reason and not merely for harassment. See, e.g., State v. Moon, 48 Wn.App. 647, 739 P.2d 1157, review denied, 108 Wn.2d 1029 (Div. 1 1987) (detaining suspect for 20 minutes while victim of robbery was brought to detention site held reasonable); State v. Mercer, 45 Wn.App. 769, 727 P.2d 676 (Div. 3 1986) (20-minute detention of suspect by trooper who did not feel competent to investigate potential theft until city police officer arrived held reasonable); State v. Samsel, 39 Wn.App. 564, 694 P.2d 670 (Div. 3 1985) (detaining suspects for 10 to 12 minutes until victim arrived to identify them held reasonable).

Courts Look to Officer’s Reason for Detention and Officer’s Actions Consistent/Inconsistent with Reason. In determining whether a detention was unreasonably long in duration, courts look at the officer’s actions and whether the officer diligently pursued a means of investigation which would likely confirm or dispel his or her suspicions. “A court making this assessment should take care to consider whether the police are acting in a swiftly developing situation, and in such cases the court should not indulge in unrealistic second-guessing … But ‘the fact that the protection of the public might, in the abstract have been accomplished by `less intrusive’ means does not, itself, render the search unreasonable.’”  (citations omitted) United States v. Sharpe, 470 U.S. 675, 105 S.Ct. 1568, 1575-76, 84 L.Ed.2d 605 (1985) (affirming a 30-40 minute long detention).

Must Promptly Terminate When Detainee Excluded From Suspicion. The detention must be promptly terminated when the officer has facts sufficient to exclude the detainee from suspicion. Thus, while an officer may make a Terry stop of a vehicle if the officer has knowledge that the registered owner of the vehicle is suspended, the Terry detention must end as soon as the  officer determines that the operator of the vehicle cannot be the registered owner. In State v. Penfield, 106 Wn.App. 157, 22 P.3d 293 (Div. 3 2001), the officer violated the Fourth Amendment by asking the male driver of the stopped vehicle for his license, etc., when the registered owner of the vehicle was a female.

New – Questioning Unrelated to the Reason for a Traffic Stop Absent an Independent Lawful Basis for the Questioning is Prohibited in Washington. 

Fourth Amendment Permits Questioning Unrelated to the Reason for a Traffic Stop Which Does Not Prolong the Duration of the Detention. Until very recently, federal Fourth Amendment case law held that an officer who stops a vehicle based upon reasonable suspicion that the driver has committed a traffic offense may not question the driver about matters unrelated to the justification of the stop (i.e. drugs). The driver’s extreme nervousness was held to insufficient to give the officer the particularized, objective factors necessary to arouse the officer’s suspicion and give the officer reasonable grounds to expand the questioning. A consent to search tendered after an improperly prolonged detention is invalid. United States v. Chavez-Valenzuela, 268 F.3d 719 (9th Cir. 2001).

On February 23, 2007, the Ninth Circuit in United States v. Mendez, 476 F.3d 1077 (9th Cir. 2007) overruled the Chavez-Valenzuela holding, and held that an officer’s questioning of a person stopped for a traffic infraction on unrelated topics while a records check was being conducted was valid.

Mendez does not contest the legality of the initial traffic stop. Instead, he argues that the officers’ unrelated questioning and the purported extended detention violated his Fourth Amendment rights because (1) the officers did not observe additional particularized, objective factors sufficient to create reasonable suspicion to justify interrogating him about matters beyond the purpose of the stop, and (2) the officers unreasonably prolonged the stop.

We agree with the district court that the stop was not unnecessarily prolonged. Det. Jaensson’s questioning occurred while Det. Bracke was running a check on Mendez’s identification. It could not have expanded the duration of the stop since the stop would, in any event, have lasted until after the check had been completed. See Berkemer v. McCarty, 468 U.S. 420, 437, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984) (stating that a records check is an expected part of a traffic stop). Having overheard Mendez’s answer to Det. Jaensson as he was returning to his vehicle, Det. Bracke immediately asked his two questions. The arrest occurred only eight minutes after the stop. … 

Mendez’s primary argument, that the officers lacked reasonable suspicion to support their questioning, is “premised on the assumption that the officers were required to have independent reasonable suspicion in order to question [him] … because the questioning constituted a discrete Fourth Amendment event.” Muehler v. Mena, 544 U.S. 93, 100-01, 125 S.Ct. 1465, 161 L.Ed.2d 299 (2005). In making this claim, Mendez understandably relied on our precedent holding that, during a traffic stop, a police officer may only “ask questions that are reasonably related in scope to the justification for his initiation of contact” and may expand the scope of questioning beyond the initial purpose of the stop only if he “articulate[s] suspicious factors that are particularized and objective.” United States v. Murillo, 255 F.3d 1169, 1174 (9th Cir.2001); see also United States v. Chavez-Valenzuela, 268 F.3d 719, 724 (9th Cir.2001) (“An officer must initially restrict the questions he asks during a stop to those that are reasonably related to the justification for the stop.”); United States v. Perez, 37 F.3d 510, 513 (9th Cir.1994). The Supreme Court, however, recently decided in Muehler, that “mere police questioning does not constitute a seizure” unless it prolongs the detention of the individual, and, thus, no reasonable suspicion is required to justify questioning that does not prolong the stop. Muehler, 544 U.S. at 101, 125 S.Ct. 1465 (internal quotation marks omitted). Although Muehler involved an interrogation during a search of a building, and made no mention of our precedent regarding questioning during traffic stops, its reasoning is equally applicable in the traffic stop context. See id. (noting that in Illinois v. Caballes, 543 U.S. 405, 408, 125 S.Ct. 834, 160 L.Ed.2d 842 (2005), it “rejected the notion that the shift in purpose from a lawful traffic stop into a drug investigation was unlawful because it was not supported by any reasonable suspicion.” (internal quotation marks omitted)). To the extent that Chavez-Valenzuela, Murillo, and Perez hold that such questioning must be supported by separate reasonable suspicion, they have been overruled by Muehler. Thus, because we conclude that the officers’ questioning did not prolong the stop, we are compelled to hold that the expanded questioning need not have been supported by separate reasonable suspicion … 

We hold that the officers’ questioning of Mendez did not extend the duration of a lawful stop. For this reason, we also hold that the expanded questioning need not have been supported by separate reasonable suspicion.

United States v. Mendez, 476 F.3d at 1079-81 (citations omitted) (footnote omitted) (emphasis added).

Washington Constitution Article I, § 7 Prohibits Questioning Unrelated to the Reason for a Traffic Stop Absent an Independent Lawful Basis for the Questioning. On May 7, 2007, the Court of Appeals in State v. Allen, 138 Wn.App. 463, 157 P.3d 893 (Div. 2 2007) rejected the above Fourth Amendment analysis and held under our state constitution that questioning of a driver unrelated to the reason for the stop is prohibited absent a lawfully acquired reasonable suspicion for the questioning.

In Allen, a female driver was stopped for a traffic infraction based upon a non-working license plate light. The officer asked the driver for her driver’s license and vehicle registration, which she provided. A male passenger was also seated in the front passenger seat. The officer returned to his patrol vehicle and checked the driver’s information. The officer learned that the driver was a protected party in a no contact order, and that Allen was prohibited from contacting the driver. Not recognizing Allen, the officer returned to the vehicle, and asked Allen for identification so the officer could investigate the possible no contact order violation. Allen replied that he did not have any identification, and both Allen and the driver provided a false name for Allen. The officer checked the false name, which returned as no record for that name and date of birth. The officer separated the couple, and told the driver that the name given for Allen was false. The driver then provided Allen’s name and admitted that a no contact order prohibited Allen’s contact with the driver. Allen was arrested, and a search incident to arrest revealed a bag of methamphetamine under the front passenger seat. Allen was convicted of possession of a controlled substance and violation of a no contact order.

In reversing the convictions, the Allen court held that the questioning of the female driver about the no contact order was an unlawful seizure of her, and thus of her passenger, Allen. The court said–

A seizure occurs when a reasonable individual would no longer feel free to terminate the contact and simply walk away. State v. Thorn, 129 Wn.2d 347, 352, 917 P.2d 108 (1996). To justify a warrantless seizure, the police must be able to point to specific and articulable facts giving rise to a reasonable suspicion that the person stopped is engaged in criminal activity. State v. Mendez, 137 Wn.2d 208, 223, 970 P.2d 722 (1999). [Note. This is not the same case discussed above of United States v. Mendez, 476 F.3d 1077 (9th Cir. 2007)] A stop based on a traffic infraction is valid only if the officer had, from the beginning, a reasonable articulable suspicion that the infraction had occurred and the stop was reasonably related in scope to the circumstances that justified the interference in the first place. Ladson, 138 Wn.2d at 359.

Here, [Officer] Lowrey had a reasonable articulable basis to stop the vehicle for a traffic infraction, the non-working license plate light. In order for the inquiry of Peggy [the driver] to be lawful, it either (1) must have been within the scope of the original traffic stop, or (2) Lowrey must have acquired lawful reasonable suspicion to further investigate her.
First, it cannot be said that Lowrey’s later questioning of Peggy was within the scope of the original traffic violation. The State argues that it was within that scope because Lowrey would have had to return to her to either issue the traffic citation or tell her she was free to go. But this argument stretches logic. Asking Peggy to exit her car, accompany Lowrey to the rear of the vehicle, and ask twice to know the name of the passenger goes well beyond a routine investigation of a traffic violation. This is essentially the fishing expedition that the exclusionary rule seeks to prohibit. Former RCW 46.64.015 (2004); State v. Reding, 119 Wn.2d 685, 835 P.2d 1019 (1992).

Second, Lowrey did not have a lawful basis for a reasonable suspicion that the passenger was Allen when he asked Peggy to come to the rear of the vehicle. At this point, Lowrey had a reasonable suspicion because the false name Ben Haney did not register on the CAD databases. But this evidence was derived from Allen’s unlawful seizure and inquiry and, therefore, it must be excised from the review of Lowrey’s reasonable suspicion. Without knowledge that the passenger provided a false name, Lowrey did not possess reasonable articulable facts to believe that the no-contact order referred to the passenger. For these reasons, the identifying information Lowrey obtained from Peggy does not qualify as a lawful independent source of evidence that gave rise to the probable cause needed to arrest Allen.

For Allen’s arrest to be valid, the evidence must have supported a finding of probable cause to arrest him for violation of the no-contact order based only on the lawfully obtained evidence. Here, Lowrey lawfully (1) stopped the vehicle for a traffic offense, (2) obtained Peggy’s driver’s license and vehicle registration, (3) learned that she was the petitioner in a no-contact order, (4) observed that the passenger of the car was male, and (5) observed the passenger reach under the front passenger seat. This evidence does not give rise to probable cause to arrest Allen.
Police may conduct a warrantless search incident to a valid felony arrest, but this exception to the warrant requirement applies only if the arrest is valid; otherwise, the evidence obtained must be suppressed as fruits of the poisonous tree. Ladson, 138 Wn.2d at 359; see State v. Parker, 139 Wn.2d 486, 496-97, 987 P.2d 73 (1999). Lowrey did not have a lawful basis for probable cause to arrest Allen; therefore, the arrest was illegal and any evidence obtained via a search incident to the arrest must be suppressed.

We reverse Allen’s convictions and remand with instructions for the court to suppress the evidence.

State v. Allen, 138 Wn.App. 463, ¶¶ 20-27, 157 P.3d 893 (Div. 2 2007) (footnotes omitted) (emphasis added).

Washington case law is clear in rejecting the Fourth Amendment analsysis. Any questioning of a driver (and passenger for that matter) stopped for a traffic infraction may only relate to the traffic infraction unless the officer obtains a lawful basis for questioning on other topics. See the next paragraph for examples of when a traffic stop may evolve into a criminal investigation.

Traffic Stop May Evolve Into Criminal Investigation. An officer who stops a vehicle based upon reasonable suspicion that the driver has committed a traffic infraction may expand the questioning to the consumption and/or possession of unlawful drugs (including alcohol) when there is objective evidence supporting such questioning. State v. Santacruz, 132 Wn.App. 615, 133 P.3d 484 (Div. 3 2006) (the officer’s questioning of driver, who was initially stopped for expired vehicle registration, regarding drugs and the subsequent consensual search were justified by the driver’s dilated pupils which did not constrict when a flashlight was shined in the eyes and by the absence of any odor of alcohol).

3D.  Identification

Detainee’s Duty to Provide True Identity. While laws requiring persons to provide reliable identification to the police or face arrest, violate the Fourth Amendment, police may demand to know a suspect’s true identity during Terry stops so long as the request is reasonably related to the detention. Hiibel v. Sixth Judicial Dist. Court, 542 U.S. 177, 124 S.Ct. 2451, 159 L. Ed. 2d 292 (2004); United States v. Christian, 356 F.3d 1103, cert. denied, 543 U.S. 933, 125 S.Ct. 317, 160 L.Ed.2d 237 (9th Cir. 2004). 

Determining a suspect’s identity is an important aspect of police authority under Terry. Neither interrogating a suspect regarding his or her identity nor a request for identification, by itself, constitutes a Fourth Amendment seizure or a Fifth Amendment violation. Ascertaining the identity of a suspect assists officers in relocating the suspect in the future. Ascertaining the identity of a suspect protects the officer from harm, as it allows an officer to determine whether the suspect has an outstanding warrant, or a history of violent crime. Currently, under Washington law, a suspect’s refusal to provide his or her name during a Terry stop is not a crime, and does not provide a basis for arresting the suspect. RCW 46.61.020.

False Statement to a Public Servant, RCW 9A.76.175. Officers and prosecutors should always consider the gross misdemeanor of false statement to a public servant, RCW 9A.76.175, when a Terry detainee provides false information about his or her name, address, etc. if the information is material because it is “reasonably likely” to be relied upon by a public servant. State v. Godsey, 131 Wn.App. 278, 127 P.3d 11, review denied, 158 Wn.2d 1022 (Div. 3 2006). In addition to providing a history of the detainee’s willingness to lie to avoid apprehension (consciousness of guilt), a detainee convicted of RCW 9A.76.175 would be subject to impeachment by evidence of a crime of dishonesty or false statement under Evidence Rule 609(a)(2) when that person takes the stand in a future case. 

3E. Pretext Traffic Stops Prohibited in Washington
Under Washington’s Constitution, art. I, § 7, the existence of an objective traffic law violation may not be used as a “pretext” for stopping a vehicle for other investigative purposes. See State v.Ladson, 138 Wn.2d 343, 979 P.2d 833 (1999) (art. I, § 7 protects against “pretext stops”). “A pretextual stop occurs when the police use a legal justification to make the stop in order to search a person or place, or to interrogate a person, for an unrelated serious crime for which they do not have the reasonable suspicion necessary to support a stop.” United States v. Guzman, 864 F.2d 1512, 1515 (10th Cir. 1988). 

Traffic Officers Do Not Conduct Pretext Stop by Enforcing Traffic Code. “When determining whether a given stop is pretextual, the court should consider the totality of the circumstances, including both the subjective intent of the officer as well as the objective reasonableness of the officer's behavior.” Ladson, 138 Wn.2d at 359. Traffic officers enforcing the traffic laws do not commit pretext stops by their enforcement of the traffic code.

Additionally, we note a fundamental difference between the detention of a citizen by gang patrol officers aimed at discovering evidence of crimes, which is usually “hostile,” and a community caretaking stop aimed at enforcement of the traffic code. Mesiani, 110 Wn.2d at 458. Indeed, being ticketed for speeding is very different from being stopped by the gang patrol for full scale investigation.

Ladson, 138 Wn.2d at 358, n.10.

In State v. Hoang, 101 Wn.App. 732, 6 P.3d 602 (Div. 1 2000), review denied, 142 Wn.2d 1027 (2001), a traffic officer saw several people approach the vehicle driven by the defendant, and based upon his experience in the area, believed that a drug transaction might be occurring. The officer, though, did not specifically see such a transaction. The officer followed the defendant, and eventually stopped him for failing to signal. The defendant’s driver’s license was suspended, and the officer noticed that the vehicle had no plates. The defendant was arrested for driving while his license was suspended. Cocaine was found during a search incident to arrest.

The trial court found that the officer was acting within his normal traffic control duties when he acted by pulling the defendant over for failing to signal. The court further found that the officer would have made the same decision to contact the defendant in the course of a general traffic patrol based upon the officer’s testimony.

Division 1 held that the stop was not a pretext for conducting a drug search, and upheld the cocaine conviction.

In summing up its oral ruling, the trial court observed that, upon making the stop, the officer asked only the questions that would be asked on a routine traffic stop: Do you have a driver’s license? May I see the vehicle registration? May I see the certificate of insurance? He asked no questions regarding what Hoang was doing in that area at that time of morning. We also observe that, unlike Ladson and DeSantiago, here, the officer did not follow Hoang hoping to find a legal reason to stop him: Hoang made a left-hand turn without signaling right before the officer's eyes, and the officer immediately pulled him over, just as he would have for any other routine stop for a traffic infraction committed in his presence … 

Under Ladson, even patrol officers whose suspicions have been aroused may still enforce the traffic code, so long as enforcement of the traffic code is the actual reason for the stop. What they may not do is to utilize their authority to enforce the traffic code as a pretext to avoid the warrant requirement for an unrelated criminal investigation. Ladson, 138 Wn.2d at 357-58, 979 P.2d 833.

That Officer Kamalu ultimately elected not to cite Hoang for turning without signaling, or for driving while his license was suspended, or for driving without license plates on the car, and instead to book him only for unlawful possession of cocaine are among the factors to be considered in determining the officer's subjective intent for making the stop, but are not dispositive. Here, even up to the date of the suppression hearing, the prosecutor was still considering the possibility of charging Hoang with driving while license suspended in the second degree-but ultimately decided not to do so. We find nothing in Ladson that limits prosecutorial discretion with respect to charging decisions, or that requires police to issue every conceivable citation as a hedge against an eventual challenge to the constitutionality of a traffic stop allegedly based on pretext.
State v. Hoang, 101 Wn.App. at 741-42 (emphasis added).

In State v. Rainey, 107 Wn.App. 129, 28 P.3d 10 (Div. 3 2001), review denied, 145 Wn.2d 1008 (2002), a possession of marijuana and mushrooms case, the court held that law enforcement’s stop of the defendant’s vehicle for no front license plate during an emphasis patrol of vehicles heading to the Columbia Gorge for a rock concert would be a pretext stop because one of the officers directing traffic was a drug recognition expert. and the emphasis was focused on drug detection. The court did note that some emphasis patrols would be proper–

The State, during oral argument, argued vigorously that law enforcement must be given the tool of “emphasis patrols” in order to protect the public. It is correct.

But the problem is not with emphasis patrols per se. Some are perfectly legal-constitutionally compatible. For example, recently in Spokane the police and state patrol troopers set up emphasis patrols at various crosswalks around the city of Spokane to crack down on drivers who disregard crosswalks. Likewise, emphasis patrols are frequently used at locations where drivers are inclined to exceed the legal speed limit on a regular basis or drive under the influence of drugs or alcohol. See State v. Cole, 73 Wn.App. 844, 845, 871 P.2d 656 (1994) (police conducted a “‘DWI emphasis patrol’ on the highway between Colfax and Pullman”). And certainly sting operations calculated to apprehend both distributors and users of illegal drugs by the use of confidential informants or drug enforcement officers operating undercover are appropriate. State v. Pleasant, 38 Wn.App. 78, 79, 82-84, 684 P.2d 761 (1984) (police set up a sting operation to catch drug dealers; court rejected defendant’s argument that sting operation violated his right to due process); see State v. Duran-Davila, 77 Wn.App. 701, 702, 892 P.2d 1125 (1995) (police “conducted a sting operation” at a motel); State v. McClam, 69 Wn.App. 885, 886, 850 P.2d 1377 (1993) (police conducted a “‘drug sting’ operation” on a city block in Seattle); State v. Alonzo, 45 Wn.App. 256, 258, 723 P.2d 1211 (1986) (police used a “special emphasis patrol” in the Pike Place Market area in response to complaints of drug dealing by area merchants and citizens).

The problem Ms. Rainey complains about here is that the emphasis patrol focused on narcotics, but the stop was for a traffic infraction. Thus, the initial contact, in Mr. Evinger’s case for not having a front license plate, was, she argues, pretextual. And it is precisely this kind of police conduct that the majority of our state Supreme Court condemned in Ladson. “The essence of a pretextual traffic stop is that the police stop a citizen, not to enforce the traffic code, but to investigate suspicions unrelated to driving.”

State v. Rainey, 107 Wn.App. at 138-39 (citations omitted) (emphasis added).

On July 19, 2007, our Supreme Court in State v. Nichols, 2007 WL 2051542, ___ Wn.2d ___, ___ P.3d ___ (July 19, 2007), rejected the contention that a stop was pretextual merely because the officer thought the driver was acting suspiciously when the main reason for the stop was to enforce the traffic code.

In each of these cases [State v. Ladson, 138 Wn.2d 343, 349, 351, 979 P.2d 833 (1999); State v. DeSantiago, 97 Wn.App. 446, 983 P.2d 1173 (Div. 3 1999); State v. Myers, 117 Wn.App. 93, 69 P.3d 367 (Div. 3 2003); and State v. Meckelson, 133 Wn.App. 431, 135 P.3d 991 (Div. 3 2006)] officers suspected criminal activity and followed vehicles waiting for commission of a traffic infraction so the vehicle could be stopped. Here Deputy Hause immediately pursued the vehicle after he saw what he believed to be several infractions and activated his lights as soon as he caught up with it. Also, there is no evidence that Hause was engaged in gang, drug, or another specific kind of investigation rather than on routine patrol.

Emphasis added.

Not a Pretext if Valid Arrest Warrant on Occupant. An officer does not make an illegal “pretext stop” if the officer has the reasonable suspicion necessary under Terry to conduct an investigation into the unrelated serious crime. An officer does not make an illegal “pretext stop” if there is a valid arrest warrant for one or more of the occupants of the vehicle.  See State v. Witherspoon, 82 Wn.App. 634, 638, 919 P.2d 99 (Div. 3 1996), review denied, 130 Wn.2d 1022 (1997); State v. Busig, 119 Wn.App. 381, 81 P.3d 143 (Div. 3 2003), review denied, 151 Wn.2d 1037 (2004).

4.  Terry Frisk for Weapons

4A. Pat Down Frisk of Detainee for Weapons

Pursuant to Terry v. Ohio, police officers may make a limited search of a Terry detainee for the purposes of protecting the officer’s and public’s safety during an investigative detention. An officer who “observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous to stop such person and to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used to assault him.” Terry, 88 S.Ct. 30-31.

“Armed and Presently Dangerous” Not Required; Officer Must be Able to Explain Why Safety Concerns. An officer need not be absolutely certain that the detained person the officer is investigating at close range is armed and presently dangerous. The issue is whether a reasonably prudent person in the same circumstances would be warranted in the belief that his or her safety was in danger. Terry, 88 S.Ct. at 1883; State v. Harvey, 41 Wn.App. 870, 874 75, 707 P.2d 146 (Div. 1 1985); 3 W. LaFave, Search and Seizure, § 9.4(a) (2d ed. 1987). In clarifying Terry’s use of the phrase “armed and presently dangerous,” Division 3 recently said–

A reasonable concern for officer safety is a sufficient independent ground to pat down a passenger. Terry uses the term “armed and presently dangerous.” Terry v. Ohio, 392 U.S. 1, 30, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). But the officer need not be convinced the person is in fact armed and dangerous; it is sufficient that he or she can “‘articulate an objective rationale’” to support a frisk. The officer must be able to point to particular facts from which we can reasonably infer legitimate safety concerns. The rationale must be based on the particular circumstances at the scene.

State v. Horton, 136 Wn.App. 29, 146 P.3d 1227 (Div. 3 2006), at ¶ 23 (citations omitted) (emphasis added).

Courts Generally Defer to Law Enforcement. The Washington Supreme Court phrased the principle thusly–

[C]ourts are reluctant to substitute their judgment for that of police officers in the field. “A founded suspicion is all that is necessary, some basis from which the court can determine that the [frisk] was not arbitrary or harassing.” 

State v. Collins, 121 Wn.2d 168, 174, 847 P.2d 919 (1993) (quoting State v. Belieu, 112 Wn.2d 587, 601 02, 773 P.2d 46 (1989) quoting Wilson v.Porter, 361 F.2d 412, 415 (9th Cir. 1966)) (footnotes omitted).

Examples Supporting a Weapons Pat Down Frisk of Detainee. Factors that will support a frisk for weapons include–

· Suspect Refuses to Keep Hands in Plain View. See, e.g., State v. Harper, 33 Wn.App. 507, 655 P.2d 1199 (Div. 1 1982) (frisk justified where defendant thrust his hands into his coat pockets during questioning).

· Suspect’s Clothing Would Allow for Concealment of Weapon.

· Departmental Policy Requires Frisk Prior to Transporting in Patrol Vehicle. State v. Wheeler, 108 Wn.2d 230, 235-36, 737 P.2d 1005 (1987).

· Reported Crime Involved the Use of a Weapon. State v. Belieu, 112 Wn.2d 587, 773 P.2d 46 (1989) (report of numerous burglaries where guns were stolen); State v. Harvey, 41 Wn.App. 870, 873, 707 P.2d 146 (Div. 1 1985) (frisk upheld where detainee was stopped near the scene of a burglary because “[i]t is well known that burglars often carry weapons.”).

· Past Experience with Suspect. See State v. Collins, 121 Wn.2d 168, 173, 847 P.2d 919 (1993) (the fact that the officer had two months previously arrested the suspect and at that time discovered the suspect to be in possession of a holster and bullets provides a reasonable basis to believe the suspect is presently armed and dangerous).

· Discovery of a Weapon. See, e.g.,  State v. Olsson, 78 Wn.App. 202, 895 P.2d 867 (Div. 3 1995) (officer who was informed by a driver that he was carrying a knife had grounds for frisking the driver to determine whether he was carrying additional weapons); State v. Swaite, 33 Wn.App. 477, 481, 656 P.2d 520 (Div. 1 1982) (officer was justified in conducting frisk for additional weapons where detainee had a knife in his belt).

4B.  “Frisk” of Vehicle in Area Immediately Adjacent to Detainee’s Location

“Under the Washington Constitution, a valid Terry stop may include a search of the interior of the suspect’s vehicle when the search is necessary for officer safety. A protective search for weapons must be objectively reasonable, though based on the officer’s subjective perception of events.” State v. Larson, 88 Wn.App. 849, 853-54, 946 P.2d 1212 (1997).

Examples Supporting a Weapons Frisk of Vehicle. Factors that will support a “frisk” of the passenger compartment in the area immediately adjacent to the suspect–

· Furtive Movements. Driver or passenger’s furtive movements as if placing a weapon under the seat (i.e. bending down). See State v. Horrace, 144 Wn.2d 386, 395-96, 28 P.3d 753 (2001); State v. Kennedy, 107 Wn.2d 1, 726 P.2d 445 (1986); State v. Larson, 88 Wn.App. 849, 946 P.2d 1212 (1997).

· Visible Weapon. A visible weapon, weapon’s case (i.e. knife sheath), or ammunition. See State v. Collins, 121 Wn.2d 168, 173, 847 P.2d 919 (1993) (the fact that the officer had two months previously arrested the suspect and at that time discovered the suspect to be in possession of a holster and bullets provides a reasonable basis to believe the suspect is presently armed and dangerous).

· Prior contacts with suspect. See State v. Collins, 121 Wn.2d 168, 173, 847 P.2d 919 (1993) (the fact that the officer had two months previously arrested the suspect and at that time discovered the suspect to be in possession of a holster and bullets provides a reasonable basis to believe the suspect is presently armed and dangerous).

4C. Opening Containers Seized During Terry Frisk

A Washington appellate court recently held that an officer lacked a lawful basis to open a cigarette package seized from a passenger during a Terry pat down weapons search. The court held that opening the cigarette pack was not justified once the officer determined that the pack was not a weapon. Probably significant to the holding was the officer’s testimony that he improperly routinely searches people for contraband as well as for weapons permitted by Terry during a pat down frisk. After finding that the initial pat down frisk was justified under the circumstances, the court said–

But, Mr. Horton contends, a Terry weapons frisk means no more than a light pat-down of outer clothing for items that feel like they could be weapons. Here, the deputy removed a cigarette pack and looked inside. The State responds that a cigarette pack could contain razor blades or other small objects that conceivably could be used as weapons. The State argues that Terry permits a search thorough enough to find concealed blades, stick pins, and bent paper clips.

Incident to a Terry investigative stop, an officer may perform a superficial pat down of the outer clothing for weapons, if the particular circumstances present grounds for concern for officer safety. The protective search must be justified in scope throughout the duration of the search. 

The officer may withdraw an object if it feels like it might be a weapon. But if the officer withdraws a cigarette pack under this rationale, the justification for the intrusion ends once he determines it is not a weapon. The court reached the same conclusion in State v. Allen, where the contents of a wallet were suppressed. State v. Allen, 93 Wash.2d 170, 172, 606 P.2d 1235 (1980).

If we accept the State’s argument, the scope of a Terry frisk is essentially unlimited, since the tiniest object can conceivably be used offensively. We find no authority for this proposition. And the State directs us to none. Only objects that feel like they could be used as weapons in a superficial pat down of the outer clothing may be removed and examined under Terry.

Nothing in the particular circumstances here suggested that Mr. Horton’'s weapon of choice was likely to be a razor blade or paper clip. And the deputy could certainly have protected himself (the object of a Terry search) from miniature weapons by tossing the pack out of reach.

Significantly, the deputy testified that he routinely searches people for contraband as well as weapons: “You're going to search them for weapons and along with other things that may be harmful or that may be illegal.” This, of course, is not the legitimate scope of a Terry frisk. State v. Day, 130 Wn.App. 622, 626, 124 P.3d 335 (2005), review granted, 158 Wash.2d 1009, 143 P.3d 830 (2006). The inside of the cigarette pack was, then, beyond the lawful scope of Terry.

The State argues that the deputy here did not proceed under articulable suspicion or Terry. The deputy had probable cause to believe Mr. Horton was manufacturing methamphetamine and to arrest him immediately based on the mobile lab in the back seat. And probable cause trumps articulable suspicion. Therefore, the Terry scope limitations did not apply. State v. O'Neill, 148 Wn.2d 564, 582, 62 P.3d 489 (2003).

But probable cause to arrest was not enough to justify a search incident to arrest. An actual arrest must precede a search incident to an arrest.

Here, the deputy had as much probable cause to arrest Mr. Horton as he did to arrest the driver, based on the methamphetamine manufacturing gear in plain view. But the deputy did not arrest Mr. Horton. Instead, he arrested the driver and then telephoned for a vehicle warrant. He thought he could search Mr. Horton for evidence without either an arrest or a search warrant, based solely on probable cause. He could not. The intrusion was not lawful as a search incident to arrest, because the search of the cigarette pack was conducted before Mr. Horton was arrested.

State v. Horton, 136 Wn.App. 29, 146 P.3d 1227 (Div. 3 2006), at ¶ 23-33 (citations omitted) (emphasis added).

How Broad or Narrow is Horton? Miniature Weapons. We interpret Horton as restricting officers from opening any container during a Terry weapons frisk that is only large enough to hold a “miniature weapon.” We do not read Horton as overruling other cases that let law enforcement open containers that are large enough to hold a full-size or a small weapon. Items in the size range of a razor are “miniature,” and containers the size of a cigarette package or smaller are only large enough to hold a “miniature” weapon. As noted by Horton, though, officers may separate a suspect from such a package until the end of the stop. The full parameters of the Horton decision will likely take Washington appellate courts years to clarify. 

4D.  Plain Feel Not Permitted During Terry Weapons Frisk to Search for Contraband

If an officer encounters a soft item during a frisk that cannot contain a weapon, the officer may not manipulate the item in order to determine whether the item may be drugs, etc. An officer may, however, seize the item under the “plain feel” doctrine if the officer was immediately able to recognize the item as contraband. See Sate v. Hudson, 124 Wn.2d 107, 874 P.2d 160 (1994). The burden required by case law is almost impossible for the prosecution to meet in this area.

4E. Return of Lawfully Possessed Weapon Required if Detainee Released

An officer in the interest of protecting personal safety may briefly seize a dangerous weapon found during a lawful frisk or search, render it temporarily unusable by removing ammunition, and retain the weapon during the remainder of the contact. See generally, State v. Cotten, 75 Wn.App. 669, 683-84, 879 P.2d 971 (Div. 2 1994), review denied, 126 Wn.2d 1004 (1995). If the detainee is lawfully in possession of the weapon, the weapon must be returned to the detainee at the end of the detention.  

Officer safety concerns are paramount at this point. Possible strategies for preventing an ambush once the officer turns his or her back is to unload any handgun and explain to the driver that the weapon will be placed in one location in the car and the bullets in another for officer safety reasons and request that the driver not reach for the weapon or reload the weapon until both the driver and the officer have left the scene of the stop. 

The officer may also explain his or her safety concerns to the detainee and ask the detainee if the detainee would be willing to lock the weapon  in the trunk.

An officer may request back-up if the detainee is belligerent or otherwise uncooperative, so that the detainee’s movements may be observed until the detainee has traveled far enough from the officer’s position so as to eliminate the risk of ambush.

4F. Pat Down Frisk of Non-Arrested Passenger for Weapons–The Mendez Restrictions

(1)
Definition. Const. art. I, § 7 prohibits law enforcement officers from restricting the movements of passengers in lawfully stopped vehicles absent objective rationale predicated upon safety considerations. State v. Mendez, 137 Wn.2d 208, 970 P.2d 722 (1999) [note that this Washington Supreme Court case is not the same case as the Ninth Circuit case discussed previously in United States v. Mendez on the topic of unrelated questioning]. 

To satisfy this objective rationale, an officer need not meet Terry’s standard of reasonable suspicion of criminal activity. Terry must only be met if the purpose of the officer’s interaction with the passenger is investigatory. For purposes of controlling the scene of the traffic stop and to preserve safety there, the standard is something less.

(2)
Factors to be Considered. A Mendez checklist appears at the end of these materials. This checklist takes into account the factors identified by the Washington Supreme Court:

Factors warranting an officer’s direction to a passenger at a traffic stop may include the following: the number of officers, the number of vehicle occupants, the behavior of the occupants, the time of day, the location of the stop, traffic at the scene, affected citizens, or officer knowledge of the occupants. These factors are not meant to be exclusive; nor do we hold that any one factor, taken alone, automatically justifies an officer’s direction to a passenger at a traffic stop. The inquiry into the presence or absence of an objective rationale requires consideration of the circumstances present at the scene of the traffic stop.

State v. Mendez, 137 Wn.2d 208, 220-21, 970 P.2d 722 (1999).

(3)
Frisks or Pat-Downs of Passengers. An officer may not search a non-arrested passenger (or items clearly associated with such passenger) unless the officer can provide the sufficient articulable factors set forth by the Terry standard previously discussed. The Terry standard provides that an officer may only search a passenger if the officer has objective suspicions that the person searched may be armed or dangerous.

A trooper’s belief that a weapon was transferred into non-suspected, non-arrested passenger’s jacket by the vehicle’s driver during early morning, isolated vehicle stop, satisfied Terry standard for a frisk of the passenger. The pat down was held to not offend the state constitution. State v. Horrace, 144 Wn.2d 386, 28 P.3d 753 (2001). 

(4)
Examples.  The Mendez decision is still too new for there to be an appreciable number of appellate decisions regarding what are sufficient articulable factors justifying a weapons frisk of a non-arrested passenger. The Washington Supreme Court, however, cited the following New Jersey appellate decision with approval–

The New Jersey Supreme Court had adopted a similar rule for ordering passengers to exit a stopped vehicle. Relying on the reasoning in Mimms [Pennsylvania v. Mimms, 434 U.S. 106, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977)], the court in State v. Smith, 134 N.J. 599, 637 A.2d 158, 167 (1994), said:

To support an order to a passenger to alight from a vehicle stopped for a traffic violation, therefore, the officer need not point to specific facts that the occupants are “armed and dangerous.” Rather, the officer need only point to some fact or facts in the totality of the circumstances that would create in a police officer a heightened awareness of danger that would warrant an objectively reasonable officer in securing the scene in a more effective manner by ordering the passenger to alight from the car.

An application of this rule appears in a subsequent New Jersey case, State v. Smith, 306 N.J.Super. 370, 703 A.2d 954 (1997). There, two troopers stopped a vehicle they observed veering across lanes at least six times within a mile. One trooper approached the car from the passenger side and observed a plastic bag protruding from the passenger’s right front pocket that appeared to contain marijuana. He also smelled alcohol in the car. The other trooper ordered the driver out of the car and ordered the passenger to keep his hands on the dashboard. Despite that order, one trooper observed the passenger move his hands from the dashboard and out of sight. The trooper immediately went to the passenger side of the car and observed two packages wrapped in duct tape between the passenger’s legs. Suspecting cocaine, the troopers arrested both passenger and driver. Citing the earlier Smith case, the court held the order for the passenger to keep his hands on the dashboard was “a valid measure to protect the trooper’s safety, especially in light of his strong suspicion of narcotics in the car.” Smith, 703 A.2d at 959. This case illustrates the necessity for an objective rationale before an officer may intrude on the privacy interests of a passenger in a vehicle stopped for a noncriminal traffic violation.

State v. Mendez, 137 Wn.2d 208, 221 n. 5, 970 P.2d 722 (1999).

On March 9, 2000, Division 3 considered whether it was reasonable for the police to seize a passenger in a car stopped for a traffic violation. The case, Spokane v. Hays, 99 Wn.App. 653, 995 P.2d 88 (Div. 3 2000), arose when police stopped a vehicle they had observed leave a known gang location merge into traffic without signaling. While following the car, the officers observed the driver and the passenger/defendant manipulating clothing on the front bench-style seat. The officers, concerned that the item of clothing might conceal a firearm, approached on both sides. 

The officer asked the passenger/defendant to roll down the window and was confronted with outright hostility and the sound of the door lock being engaged. The officer explained to the passenger/defendant that he needed to cooperate or risk being arrested for obstruction. The passenger/defendant, guided by information he gleaned from newspaper articles written after Mendez was first decided, insisted that, as a passenger, he was not required to comply with law enforcement at a traffic stop. 

After further discussions, the passenger/defendant opened the door and the officer pulled the passenger/defendant out of the vehicle. After the passenger/defendant resisted a frisk, he was arrested for obstruction. The backseat passengers were then requested to leave the vehicle and to sit on the ground, but they were not searched.

In upholding the police officers’ actions, the court said–

The facts of this case distinguish it from Mendez in a couple of important respects. The passenger in Mendez did not obstruct the officers in any way. Mendez merely tried to leave the scene. Mr. Hays did not leave. By electing to remain, he subjected himself to the authority of the officers to control the scene. Second, the police in Mendez never articulated any reason why the departing passenger aroused fear for officer safety. Here, both Officers Yamada and Dashiell expressed plausible safety concerns based on extrinsic factors as well as Mr. Hays’ conduct.

Spokane v. Hays, 99 Wn.App at 658 (citations omitted).

In discussing the factors identified by the Washington Supreme Court in Mendez for when a passenger’s conduct may be restricted, the Hays Court concluded that–

There were three vehicle occupants and two officers. Both officers worried about the apparent interest of those in the front seat to something concealed between them. Mr. Hays was hostile and confrontational for no apparent reason. It was dark. The place was Spokane’s ‘Charlie sector,’ an area known for crime. The record does not reflect the traffic at the scene or whether other bystanders were present. The officers had no direct knowledge of the occupants. The address from which one of the passengers emerged before getting in the car was, however, particularly notorious for crime and gang activity. These same officers had responded to an assault call there earlier that day.

Mr. Hays was sitting in the passenger seat.  He was therefore not seized and was free to walk away from the initial stop. He did not. He elected instead to remain in the vehicle. He was then seized when Officer Dashiell ordered him out of the car. Officers Dashiell and Yamada were nervous about Mr. Hays’ intentions. Their safety concerns were reasonable, and therefore tipped the interest balance from Mr. Hays’ privacy to officer and public safety. It was reasonable to ask Mr. Hays to get out of the car. 

The seizure was, therefore, lawful.

Spokane v. Hays, 99 Wn.App at 659-60 (citations omitted).

On July 19, 2001, the Washington Supreme Court issued an opinion in which it held that a vehicle stop and arrest of one of the occupants, in and of itself, provides officers with an objective basis to ensure their safety by “controlling the scene”. If an arrest is being made, officers may order passengers in or out of the vehicle as necessary. State v. Reynolds, 144 Wn.2d 282, 27 P.3d 200 (2001). 

Custodial Warrantless Arrests

1.  Warrantless Arrests Generally

1A.  RCW 10.31.100
The common law and RCW 10.31.100 provide that an officer may make a warrantless arrest when–

(1)
There exists probable cause to believe a felony has been committed, or

(2)
There has been a misdemeanor committed in the presence of the officer. If the misdemeanor is not specifically mentioned in RCW 10.31.100(1) through (10), then a warrantless arrest should only be made if there are other reasonable grounds for the arrest, i.e. suspect does not have a stable address, suspect has a number of failures to appear on his driver’s record, suspect’s identification information cannot be verified, etc. Cf. State v. Hehman, 90 Wn.2d 45, 578 P.2d 527 (1978).

RCW 10.31.100 initially says–

A police officer having probable cause to believe that a person has committed or is committing a felony shall have the authority to arrest the person without a warrant. A police officer may arrest a person without a warrant for committing a misdemeanor or gross misdemeanor only when the offense is committed in the presence of the officer, except as provided in subsections (1) through (10) of this section.

RCW 10.31.100(1) through (10) authorizes arrest for listed misdemeanors and gross misdemeanors based upon an officer’s probable cause to believe the crime was committed by the arrestee. Warrantless arrest is generally not permitted for any other misdemeanors and gross misdemeanors unless the offense is committed in the officer’s presence. RCW 10.31.100(1) through (10) provide for probable cause arrests for the following misdemeanors–

(1)
Physical harm or threats of harm, or unlawful taking of property, or possession of cannabis, or acquisition, possession or consumption of alcohol by person under age 21, or criminal trespass.

(2)
Violation of a no contact order, DV protection order, sexual assault protection order, restraining order, or foreign protection order, or a person 16 years or older who assaults a family or household member.

(3)
Hit and run, or reckless driving, or DUI, or driving while license suspended/revoked, first degree negligent driving.

(4)
Any criminal traffic law violation if the driver was involved in an accident.

(5)
Operation of vessel in reckless manner or while under influence.

(6)
An officer may act on the request of another officer in whose presence a traffic infraction was committed to stop, detain, arrest, or issue a notice of traffic infraction.

(7)
Indecent exposure.

(8)
Violation of harassment no contact/protection order.

(9)
Interference with health care facility.

(10)
Unlawful possession of firearm or other dangerous weapon on private or public elementary or secondary school premises.

A warrantless arrest made in violation of the common law and RCW 10.31.100 may support a 42 U.S.C. § 1983 civil lawsuit against the arresting officer and his or her police agency. See Wall v. County of Orange, 364 F.3d 1107 (9th Cir. 2004) (reinstating lawsuit alleging a Fourth Amendment violation where officer did not personally witness the commission of the misdemeanor offense and the California statute only allowed for a warrantless arrest when the offense occurs in the presence of the officer).

1B.  The “In Presence” Misdemeanor Rule
An offense is effectively committed in the presence of an officer when the officer acquires knowledge of it through one of his senses or inferences properly drawn from the testimony of the senses. 5 Am.Jur. 2d Arrest §49. Washington has adopted this “sensory perception” rule. See Tacoma v. Harris, 73 Wn.2d 123, 436 P.2d 770 (1968). The Harris Court found that probable cause which would justify a warrantless arrest for a misdemeanor must be judgment based on personal knowledge acquired at the time through the senses or inferences properly drawn from the testimony of the senses. Harris, 73 Wn.2d at 126 (emphasis added). 

Whether the officer must be physically present when making the necessary observations is not yet established in Washington. However, one unpublished appellate decision holds that “presence” within the contemplation of RCW 10.31.100 requires actual physical presence or proximity of an officer and that an officer’s observation of a crime while monitoring a remote surveillance camera is insufficient.  See Everett v. Rhodes, 114 Wash.App. 1071, 2002 WL 31863477 (Div. 1 2002) (unpublished).

1C.  Continuing vs. Non-Continuing Misdemeanor Offenses

A law enforcement officer cannot generally make a warrantless arrest for a misdemeanor unless the crime is committed in the officer’s presence. Some offenses, for purposes of determining when they are committed, can be considered continuing offenses. But the doctrine of continuing offenses should be employed sparingly, and only when the legislature expressly states the offense is a continuing offense, or when the nature of the offense leads to a reasonable conclusion that the legislature so intended. 

For those offenses where the legislature does not expressly state that the offense is continuing, the offense is deemed to have been committed at the earliest time on which the person was supposed to perform the act. State v. Green, 150 Wn.2d 740, 82 P.3d 239 (2004) (failure to transfer title after 45 days occurs on the 46th day, and only the 46th day, after the vehicle’s sale). 

Examples of offenses which the courts have held are non-continuing offenses–

· Failure to Transfer Title. The crime of failure to transfer title within 45 days as required by RCW 46.12.101(6) is completed on the 46th day after the vehicle is delivered to the purchaser. State v. Green, 150 Wn.2d 740, 82 P.3d 239 (2004).

· Bail Jumping. The crime of bail jumping in violation of RCW 9A.76.170 is completed on the date the court hearing was held for which the defendant failed to appear. State v. Klump, 61 Wn.App. 911, 914, 813 P.2d 131 (Div. 3 1991).

1D.  Timing of Misdemeanor Warrantless Arrests

While there is no express time limit for making an arrest pursuant to RCW 10.31.100, the rule of reasonableness under the circumstances has been read into similar statutes by an overwhelming number of out-of-state courts. The question of what is a reasonable time, within the meaning of the above rule, is one of law.

· Officer “must act promptly” in making the arrest and “as soon as possible under the circumstances” and “before he transacts other business.” Oleson v. Pincock, 68 Utah 507, 251 P. 23 (1926).

· Five hour delay between observing offense and warrantless arrest renders arrest illegal where officer did not spend time attempting to effectuate arrest, but instead attended to other duties. See Wahl v. Walton, 30 Minn. 506, 16 N.W. 397 (1883) (“While it is said that an arrest must be made at the time of or immediately after the commission of the offense, the reference is not merely to the time but also the sequence of the events. The officer may not be able, at the exact time of the offense, to make an arrest¼but it is essential that the officer must at once set about the arrest, and follow up the effort until the arrest is effected.”).

RCW 10.88.330 permits a warrantless arrest (i.e. without a warrant issued by a Washington state court) of an individual who stands charged with a crime punishable by death or imprisonment for a term exceeding one year in another states’ court. 

1E.  “Possession” of Drug Paraphernalia is Not an RCW Crime

Mere possession of drug paraphernalia does not provide probable cause for arrest under state law because possession of drug paraphernalia is not a crime under RCW 69.50.412(1). The statute requires evidence that the drug paraphernalia was used “to plant, propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the human body a controlled substance.” State v. O’Neill, 148 Wn.2d 564, 584 n. 8, 62 P.3d 489 (2003); State v. Neeley, 113 Wn.App. 100, 52 P.3d 539 (Div. 3 2002).

The presence of residue, however, may provide probable cause to arrest for possession of a controlled substance. See generally State v. Malone, 72 Wn.App. 429, 439, 864 P.2d 990 (Div. 1 1994) (possession of cocaine residue in a baggie, in amount neither measurable nor usable was sufficient to sustain a conviction for possession of a controlled substance); State v. Williams, 62 Wn.App. 748, 751, 815 P.2d 825 (Div. 1 1991), review denied, 118 Wn.2d 1019 (1992) (citing State v. Larkins, 79 Wn.2d 392, 394, 486 P.2d 95 (1971)) (“[t]here is no minimum amount of narcotic drug which must be possessed in order to sustain a conviction”; sustaining a conviction for possession of a controlled substance based upon possession of cocaine residue in crack pipe bowl).

Some counties and cities have local ordinances which make mere possession of drug paraphernalia a crime. Such ordinances should be carefully reviewed for possible due process concerns involving vagueness and overbreath.

1F. Traffic Offenses Not Listed in RCW 10.31.100

For minor traffic offenses which do not appear in RCW 10.31.100, a custodial arrest may only occur if the officer has reasonable grounds to believe that the driver will not respond to a citation. The following factors may give rise to such a belief–

· The defendant has no license and gives a false name. State v. Johnson, 65 Wn.App. 716, 829 P.2d 796 (Div. 2 1992).

· An identification check reveals that the defendant has failures to appear on record with DOL. State v. Reeb, 63 Wn.App. 678, 821 P.2d 84 (Div. 3 1992).

1G.  Traffic Infractions

The vast majority of traffic violations are civil infractions and not crimes. Arrest is not allowed for civil infractions, and the person must be released upon issuance of the citation. 

All citations must be filed within five days of the issuance of the notice, excluding Saturdays, Sundays, and holidays. In the absence of good cause shown, a notice of infraction not filed within the five days shall, upon notice, be dismissed with prejudice. IRLJ 2.2(d).

1H.  Officer’s Discretion

Where RCW 10.31.100 specifically authorizes an arrest, an officer may make a custodial arrest and then may exercise discretion regarding whether to release the arrestee with a citation or to book the arrestee into jail after completing a search of the defendant and vehicle incident to arrest. State v. Pulfrey, 154 Wn.2d 517, 111 P.3d 1162 (2005). 

This topic is discussed at length in the Search Incident to Lawful Custodial Arrest section, infra.

2.  Custodial Arrest of Person

An arrest occurs when police objectively manifest that they are restraining the person’s movement, and a reasonable person would have believed that he or she was not free to leave. When this test is met, and the seizure is for later charging and trial, the arrest will be referred to as a “custodial arrest”. If a seizure is a custodial arrest, it must be supported by probable cause to believe that a crime has been committed by the arrestee, and probable cause exists “where the facts and circumstances within the arresting  officers’ knowledge, and of which they had reasonably trustworthy information are sufficient to warrant a person of reasonable caution to believe that a crime has been committed.” State v. Lund, 70 Wn.App. 437, 444 45, 853 P.2d 1379 (Div. 2 1993), review denied, 123 Wn.2d 1023 (1994), quoting Brinegar v. United States, 338 U.S. 160, 175 76, 69 S.Ct. 1302, 1311, 93 L.Ed. 1879 (1949).

The following acts will always convert an investigative detention into a custodial arrest–

· Police Station. Transporting a suspect to the station house or police interrogation room, see Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983), State v. Gonzales, 46 Wn.App. 388, 396, 731 P.2d 1101 (Div. 3 1986).

The following acts do not necessarily, but may, turn an investigative detention into a custodial arrest–

· “Under Arrest.” An officer’s statement that the suspect is under arrest, see State v. Lyons, 85 Wn.App. 268, 270, 932 P.2d 188 (Div. 3 1997).

· Grabbing Suspect’s Arm. See State v. Lyons, 85 Wn.App. 268, 270, 932 P.2d 188 (Div. 3 1997).

· Asking Driver to Exit Vehicle. See State v. Henry, 80 Wn.App. 544, 552, 910 P.2d 1290 (Div. 3 1995).

· Use of Drawn Guns. State v. Belieu, 112 Wn.2d 587, 598, 773 P.2d 46 (1989).

· Transporting Suspect. Transporting a suspect from the scene to somewhere other than a police station. State v. Wheeler, 108 Wn.2d 230, 737 P.2d 1005 (1987).

3.  Custodial Seizure of Vehicle

Stopping a Vehicle is a Seizure. Stopping an automobile and detaining its occupants without a warrant constitutes a Fourth Amendment seizure. State v. Larson, 93 Wn.2d 638, 611 P.2d 711 (1980). A seizure is reasonable if the officer has “a reasonable suspicion, based on objective facts, that the individual is involved in criminal activity.” Larson, 93 Wn.2d at 644, quoting Brown v. Texas, 443 U.S. 47, 51, 99 S.Ct. 2637, 61 L Ed.2d 357 (1979).

Terry Reasonable Belief a Traffic Infraction has Occurred. Washington law authorizes officers to stop a vehicle when the law enforcement officer has a reasonable belief that an infraction has been committed by that vehicle. RCW 46.63.030; State v. Duncan, 146 Wn.2d 166, 173-75, 43 P.3d 513 (2002). 

It is well established that when the officer believes the driver of an automobile has committed a traffic offense, the officer may stop the vehicle and investigate the infraction, which includes detaining the driver in order to check his driver’s license, for the presence of outstanding warrants, and automobile registration. Delaware v. Prouse, 440 U.S. 648, 663, 99 S.Ct. 1391, 1401, 59 L. Ed. 2d 660 (1979); RCW 46.61.021(2). The detention is generally terminated upon the completion of the notice of infraction or citation as provided by RCW 46.64.015. Under circumstances discussed more fully in the warrantless arrest section of these materials, the driver or a passenger may be custodially arrested.

4.  Passengers in a Seized Vehicle

A lawful seizure of a vehicle does not provide any basis for seizing passengers who have not personally committed an infraction. Passengers who have committed a seatbelt or other infraction need only identify themselves, give a current address, and be served with the notice of infraction. See Laws of 2006, Ch. 270 (amending various statutes including RCW 46.61.021(3) by no longer requiring a person to sign a notice of infraction); State v. Cole, 73 Wn.App. 844, 871 P.2d 656, review denied, 125 Wn.2d 1003 (Div. 3 1994). Such a passenger is free to leave once the warrants check is completed.

A passenger who is not being cited for an infraction or held under Terry may only have his or her liberty restricted in accordance with Mendez. (See previous Mendez discussion). 

A passenger who wishes to drive the vehicle away upon the arrest of the driver may be required to establish that he or she possesses a valid license. State v. Mennegar, 114 Wn.2d 304, 787 P.2d 1347 (1990). If the passenger is unwilling to provide the information necessary to check upon the status of his or her license, alternative arrangements, such as impound, may be made for the vehicle.

A passenger may not be asked for his or her identification unless the passenger is being cited for a separate traffic violation, the passenger is a witness to the crime for which the driver is being arrested, the passenger wishes to drive the vehicle away, or some other similar ground exists. State v. Rankin, 151 Wn.2d 689, 92 P.3d 202 (2004). 

A passenger may not be asked his or her name and birth date unless the passenger is being cited for a separate traffic violation, the passenger is a witness to the crime for which the driver is being arrested, the passenger wishes to drive the vehicle away, or some other similar ground exists. State v. Brown, 154 Wn.2d 787, 117 P.3d 336 (2005).

Search Incident to Lawful Custodial Arrest

A search incident to arrest is triggered by an actual, lawful custodial arrest. Merely having probable cause to make the arrest is insufficient. State v. O’Neill, 148 Wn.2d 564, 62 P.3d 489, 501 (2003). An actual, lawful custodial arrest requires probable cause, a warrant or compliance with either the common law rules governing warrantless arrests or RCW 10.31.100, and a sufficient show of authority to convince a reasonable person that  he or she is not free to leave. 

1.  Non-Custodial Arrests (Officer Intent Plus Reasonable Detainee’s Belief)

A non-custodial arrest occurs where the defendant is issued a citation for a criminal offense at the scene of a stop. Pursuant to State v. O’Neill, 148 Wn.2d 564, 62 P.3d 489, 501 (2003), a warrantless search may not be made in these cases unless (1) the detainee is actually taken into physical custody prior to the search and (2) the search occurs prior to the officer exercising his or her discretion to book or to issue a citation. See State v. Pulfrey, 154 Wn.2d 517, 111 P.3d 1162 (2005).

The distinction between custodial and non-custodial arrests first came to light in State v. McKenna, 91 Wn.App. 554, 958 P.2d 1017 (Div. 2 1998) (held that search of defendant’s pockets was not incident to lawful custodial arrest, as defendant had been released from her arrest for non-violent misdemeanor (NVOL) because the Cowlitz County Jail was not accepting bookings for non-violent misdemeanor offenses due to overcrowding, though at time of search officers could have re-arrested defendant based on outstanding warrants for her arrest).

In determining whether a search was incident to a law custodial arrest, courts will independently determine whether a defendant had actually been placed into custody. The subjective intent of the officer, as well as the objective actions taken by the officer will both be considered. 

Telling a detainee that he or she is under arrest is insufficient for a custodial arrest where the officer placed the un-handcuffed person with his cell phone in the back of the officer’s patrol vehicle while the officer conducted a search of the person’s vehicle, and the officer did not intend to take the person to jail unless the officer found evidence of a felony. State v. Radka, 120 Wn.App. 43, 83 P.3d 1038 (Div. 3 2004).

In cases such as the present one, it is often difficult to determine whether an arrest qualifies as the limited detention of a cite-and-release or as a full custodial arrest. Courts have differed on the test to apply: an examination of the arresting officer’s subjective intent, or an objective determination of what a reasonable detainee would consider to be the extent of the detention. A case in point is State v. McKenna, 91 Wn.App. 554, 555, 958 P.2d 1017 (1998), wherein the arresting officer testified that he never intended to arrest Ms. McKenna because the county jail, plagued with overcrowding, refused to book anyone arrested for a nonviolent misdemeanor. In reversing the trial court's denial of a motion to suppress, McKenna held that the arrest for driving without an operator's license was noncustodial because the arresting officer “never formed an intent, much less manifested an intent, to arrest McKenna custodially.” Additionally, however, the court noted that after the officer issued a citation to Ms. McKenna, he told her she was free to go and only searched her after she accepted the officer's offer of a ride home. 

Appellate court examinations of the issue of custodial arrest following McKenna have retreated from the consideration of the arresting officer's intent. For example, in State v. Clausen, 113 Wn.App. 657, 660-61, 56 P.3d 587 (2002) and State v. Craig, 115 Wn.App. 191, 196, 61 P.3d 340 (2002), the determination of custody hinges upon the "manifestation" of the arresting officer's intent. In other words, rather than the subjective intent of the officer, the test is whether a reasonable detainee under these circumstances would consider himself or herself under full custodial arrest. Typical manifestations of intent indicating custodial arrest are the handcuffing of the suspect and placement of the suspect in a patrol vehicle, presumably for transport. Telling the suspect that he or she is under arrest also suggests custodial arrest, unless the suspect is also told that he or she is free to go as soon as the citation is issued (rather than after he or she is booked, as was the case in Clausen and Craig). 

In this case, Deputy Nye first arrested Mr. Radka for driving with a suspended license. The trial court found that Deputy Nye could have made a custodial arrest but did not do so. The court further found that the deputy did not have a safety concern and intended to cite and release Mr. Radka. Although Deputy Nye told Mr. Radka he was under arrest and placed Mr. Radka in the patrol car, additional circumstances would indicate to a reasonable person that the arrest was not custodial. First, the deputy did not put Mr. Radka in handcuffs. Second, the deputy did not frisk Mr. Radka and allowed him to make cell telephone calls from the back of the patrol car, presumably to arrange transportation. Although the trial court erroneously considered Deputy Nye's subjective intent to cite and release Mr. Radka as a factor in determining whether the arrest was custodial, the additional circumstances of the arrest adequately support the conclusion that Mr. Radka's detention was noncustodial.

Under these circumstances, the record supports the trial court's finding that although Deputy Nye had probable cause for a custodial arrest of Mr. Radka, he did not actually place Mr. Radka under custodial arrest. Consequently, the deputy had no justification under article I, section 7 to execute a warrantless search incident to arrest. O'Neill, 148 Wash.2d at 585, 62 P.3d 489. The trial court properly granted Mr. Radka's motion to suppress the evidence.

State v. Radka, 120 Wn.App at 49-50 (citations omitted).

2.  Non-Booking Custodial Arrests (The Poulsbo Administrative Booking Model)

A non-booking custodial arrest occurs where an arrestee is detained for some period of time, but the officer does not plan on booking the defendant into the jail due to population restrictions at the jail. Pre-O’Neill cases indicate that a warrantless search incident to arrest may be conducted–

(1)
if the officer’s conduct in detaining the defendant would result in a reasonable person feeling that he or she was not free to leave, and 

(2)
if the officer has not told the defendant that the defendant is not under arrest prior to conducting a search.

See generally State v. Craig, 115 Wn.App. 191, 61 P.3d 340 (Div. 2 2002) (search incident to arrest lawful where defendant who was arrested for DWLS was transported from the scene of the stop to a police station for “administrative booking”); State v. Balch, 114 Wn.App. 55, 55 P.3d 1199 (Div. 2 2002) (search incident to arrest conducted after the defendant was handcuffed and placed in the arresting officer’s vehicle was lawful even though the arresting officer’s superior officer ordered the defendant released after the search was conducted); State v. Clausen, 113 Wn.App. 657, 56 P.3d 587 (Div. 2 2002) (search incident to arrest was lawful even though the jail would not accept defendant for booking due to population restrictions when the officer arrived with the defendant at the jail).

The Craig case provides an excellent discussion about an administrative booking process created by the Poulsbo Police Department in response to the McKenna case. In September 1999, the Poulsbo Police Department instituted an administrative booking policy to help alleviate crowding in the Kitsap County Jail. Under the policy, subjects arrested for criminal driver’s license violations are 
(1) handcuffed and taken into custody, (2) transported to the local police department instead of the county jail, (3) photographed and/or fingerprinted, (4) given a citation with a court date, and 
(5) released with no bail having been set. Sometimes the arresting officer detains the arrestee in a holding cell while the officer prepares the camera and fingerprinting equipment.

In approving a search incident to custodial arrest based upon Poulsbo’s administrative booking process after the driver (Craig) with a suspended license was custodially arrested, the appellate court said–

Craig argues that his DWLS arrest was non-custodial because the police officer did not intend to keep him in jail; rather, the police merely used the administrative jail booking procedure as a way to circumvent our holding in State v. McKenna, 91 Wn.App. 554, 561, 958 P.2d 1017 (1998). In McKenna, we distinguished between custodial and non-custodial arrests, holding that an officer may not search incident to a non-custodial arrest. The majority reasoned that the search of McKenna was incident to a “non-custodial arrest” because (1) the officers knew the jail was overcrowded and initially did not intend to take McKenna into custody, despite an outstanding arrest warrant; (2) the officers did not manifest an intention to arrest McKenna and to take her into custody for driving without a valid license; and (3) the officers announced that McKenna was released and free to go before frisking her for weapons as a condition of giving her a ride home in the police car.

In contrast, here, as soon as the officer verified that Craig was the driver, the officer intended and acted to arrest Craig for DWLS, to take him into custody, and to transport him to the Poulsbo Police Department. The officer manifested his intent to arrest Craig by telling him that he was under arrest and placing him in handcuffs. Unlike in McKenna, the officer here never told Craig that he was free to leave before searching him incident to the arrest.

State v. Craig, 115 Wn.App. 191, 195-96, 61 P.3d 340 (Div. 2 2002) (citations omitted) (emphasis added).

The Poulsbo Police Department administrative booking model has been approved by the courts, and if routinely followed in accordance with departmental policy will permit officers to conduct lawful searches incident to custodial arrest after the detainee is arrested for a misdemeanor traffic violation. 

Whether a less formal process will also permit a search incident to lawful custodial arrest is difficult to predict. As discussed, courts will look to a variety of factors (officer intent, officer actions, reasonable detainee belief) after the fact in deciding whether to approve the search.

3.  Scope of Search Incident to Lawful Custodial Arrest

The area to be searched pursuant to an actual, lawful custodial arrest must be within the defendant’s zone of control.

3A.  Persons

An arrestee has a greatly diminished expectation of privacy due to his or her status as a prisoner. A search incident to arrest is valid if: (1) the object searched was within the arrestee’s control when arrested; and (2) if the events occurring after the arrest but before the search did not render the search unreasonable.

Strip Searches. An arrest will not by itself allow for a strip search.  See State v. Rulan C., 97 Wn.App. 884, 970 P.2d 821, 990 P.2d 422  (Div. 1 1999); State v. Audley, 77 Wn.App. 897, 894 P.2d 1359 (Div. 1 1995). Any warrantless strip search must strictly comply with RCW 10.79.130. This statute permits warrantless strip searches of arrestees at local detention facilities in four situations: (1) a person may be strip searched where there is a reasonable suspicion to believe that a strip search is necessary to discover weapons, criminal evidence, contraband, or other things that constitute a threat to the security of a local detention facility; (2) a person arrested for a violent offense, an offense involving escape, burglary or use of a deadly weapon or a drug related offense may be strip searched solely on the basis of the nature of the crime for which he or she is arrested; (3) a strip search may be conducted where there is probable cause to believe that it is necessary to discover criminal evidence that does not constitute a threat to the security of the facility; and (4) a strip search may be conducted where there is a reasonable suspicion to believe that it is necessary to discover a health condition requiring immediate medical attention.

3B.  Arrest in Building

The area of a house or other building that may be searched incident to an individual’s arrest is extremely limited. Specifically, anything beyond the defendant’s lunge zone is prohibited.

The scope of the search may not be expanded by allowing the defendant to move about. See, e.g.,  State v. Kull, 155 Wn.2d 80, 118 P.3d 307 (2005) (officer who arrested defendant in the laundry room on a misdemeanor warrant violated the defendant’s right to privacy when they accompanied her and her friend into her bedroom so the defendant could retrieve her purse which held her bail money; cocaine located on top of the defendant’s dresser and in her purse was suppressed); State v. Chrisman, 100 Wn.2d 814, 676 P.2d 419 (1984) (campus police officer who arrested an underage college student for the offense of minor in possession of alcohol violated the student’s privacy rights by entering the student’s dorm room after the officer who accompanied the student into the dorm room to retrieve his identification noticed what the officer believed to be marijuana).

3C.  Arrest in Vehicle

Arrest Must Occur In/Very Near Vehicle. If a person is arrested in a vehicle, the passenger compartment can be legally searched. An officer may not search a vehicle incident to an arrest where the former occupant is arrested some distance from the vehicle. State v. Rathbun, 124 Wn.App. 372, 101 P.3d 119 (Div. 2 2004); State v. Turner, 114 Wn.App. 653, 59 P.3d 711 (Div. 2 2002); State v. Wheless, 103 Wn.App. 749, 14 P.3d 184 (Div. 1 2000); State v. Porter, 102 Wn.App. 327, 6 P.3d 1245 (Div. 2 2000). 

Whether a vehicle can be searched when a former occupant is arrested outside the vehicle will be determined under the totality of the circumstances. The question to be answered is whether a vehicle that the arrestee has recently occupied is within the area of the arrestee’s immediate control at the time the police initiate the arrest. Id. While an arrestee’s status as a recent occupant may turn on his temporal or spatial relationship to the car at the time of the arrest and search, it certainly does not turn on whether he was inside or outside the vehicle at the moment that the officer first initiated contact with him. See Thornton v. United States, 541 U.S. 615, 124 S. Ct. 2127, 159 L. Ed. 2d 905 (2004).

Search Permitted of the Passenger Compartment. The passenger compartment is construed “as including all space reachable without exiting the vehicle.”  State v. Johnson, 128 Wn.2d 431, 909 P.2d 293 (1996) (sleeping compartment in the cab of a tractor trailer); State v. Vrieling, 144 Wn.2d 489, 28 P.3d 762 (20001) (the living quarters of a motor home that is stopped while moving down the road); State v. Mitzlaff, 80 Wn.App. 184, 907 P.2d 328 (Div. 2 1995), review denied, 129 Wn.2d 1015 (1996) (trunk area of hatch back automobile and rear section of a station wagon). 

The Engine May Not Be Searched by Use of Latch. The engine compartment of a vehicle, notwithstanding the fact that a release latch was located in the passenger compartment, may not be searched. State v. Mitzlaff, 80 Wn.App. 184, 907 P.2d 328 (Div. 2 1995), review denied, 129 Wn.2d 1015 (1996).

Rear Fold-Down Seats and the Trunk. Many modern vehicles have rear seats the fold down, allowing access to the trunk from inside the vehicle. A recent unpublished opinion from Division 3 of the Court of Appeals held that officers may not search the trunk area of such a car even where the defendant placed his backpack in the trunk area from inside the car after the officer stopped the defendant’s vehicle. See State v. King, 120 Wn.App. 1050, 2004 WL 530779 (Div. 3 2004), review denied, 152 Wn.2d 1027 (2004). The Ninth Circuit, on the other hand, compares such a compartment to a glove box and allows the space to be searched to the same extent as a glove box. See United States v. Mayo, 394 F.3d 1271 (9th Cir.), cert. denied, 544 U.S. 967, 125 S.Ct. 1749, 161 L.Ed.2d 614 (2005). 

Unlocked Containers vs. Locked Containers. The search of the vehicle presumptively includes all unlocked containers. Locked containers, including a glove box, cannot be legally searched without a search warrant unless exigent circumstances exist.  State v. Stroud, 106 Wn.2d 144, 720 P.2d 436 (1986). 

No Search if Arrestee Locks Vehicle. The arrestee must remain at the scene of the arrest while the search takes place (handcuffed in the patrol vehicle is fine). No search, however, may occur if the arrestee exits his vehicle and locks the vehicle prior to the officer physically seizing him or her. See State v. Perea, 85 Wn.App. 339, 932 P.2d 1258 (Div. 2 1997).

State v. Parker and Passengers. This bright line rule was blurred by the Washington Supreme Court in 1999. Please note that reasonable prosecutors differ on what the rules are following the Supreme Court’s November 4, 1999 plurality decision in State v. Parker, 139 Wn.2d 486, 987 P.2d 73 (1999).

In State v. Parker, 139 Wn.2d 486, 987 P.2d 73 (1999), the Washington Supreme Court consolidated three cases. In each case, the defendants were passengers in vehicles where the drivers were lawfully arrested. In one case the jacket of the non-arrested passenger was searched. In the other two cases, the purses of the non-arrested passengers were searched.  The Court held–

To construe the search incident to arrest exception broadly so as to automatically authorize the search of nonarrested individuals because those individuals happen to be associated with the arrestee, or within the vicinity of the arrest, would distort the narrow limits of the exception and offend fundamental constitutional principles. The limited scope of the exception, as well as the basic proposition that constitutional rights are individually held, guides our analytical focus.

 … the arrest of one or more vehicle occupants does not, without more, provide the “authority of law” under article I, section 7 of our state constitution to search other, nonarrested vehicle passengers, including personal belongings clearly associated with such nonarrested individuals. In determining whether an item within a vehicle is “clearly and closely” associated with a nonarrested passenger, [the following rule is adopted].

 … a straightforward rule allowing police officers to assume all containers within the vehicle may be validly searched, unless officers know or should know the container is a personal effect of a passenger who is not independently suspected of criminal activity and where there is no reason to believe contraband is concealed within the personal effect prior to the search. 

Parker, 139 Wn.2d at 497, 502-3.

Pursuant to Stroud, officers may lawfully search a vehicle passenger compartment incident to the arrest of the driver. Pursuant to our rationale above, officers may assume all containers in the vehicle are lawfully subject to search. If however, officers know or should know certain containers within the vehicle belong to nonarrested occupants, such containers may not be searched absent an independent, objective basis to believe the containers hold a weapon or evidence. 

Parker, 139 Wn.2d at 504.

The Parker Court acknowledged and rejected an officer safety argument permitting a search of a non-arrested passenger incident to the arrest of the driver (as opposed to a Terry detention frisk for weapons).

Nevertheless, the State argues officer safety justifies the search of nonarrested passengers. However, the authority to conduct a full blown evidentiary search cannot constitutionally derive from the need to secure officer safety alone, although, indisputably, the search incident to arrest exception functions primarily to achieve this purpose. Rather, despite the inevitable danger an officer may face in the field, the authority to search following an arrest stems directly from the fact of the arrest itself and the concomitant lessening of the arrestee’s privacy interest. E.g., State v. White, 44 Wn.App. 276, 278, 722 P.2d 118 (1986) (once arrested there is a diminished expectation of privacy in the person of the arrestee). It is precisely because the privacy interest of a nonarrested individual remains largely undiminished that full blown evidentiary searches of nonarrested individuals are constitutionally invalid even where officers may legitimately fear for their safety. As the United States Supreme Court has repeatedly stated, “there is a ‘distinction in purpose, character, and extent between a search incident to an arrest and a limited search for weapons [to ensure officer safety].’” United States v. Robinson, 414 U.S. 218, 227, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973) (quoting Terry v. Ohio, 392 U.S. 1, 25, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)).

Parker, 139 Wn.2d at 499. Cases decided since Parker was issued establish that–

· An officer may frisk a vehicle passenger and the passenger’s belongings if the officer is able to point to specific, articulable facts giving rise to an objectively reasonable belief that the passenger could be armed and dangerous. See State v. Horrace, 144 Wn.2d 386, 399, 28 P.3d 753 (2001).

· An officer may search items that have been abandoned or disclaimed by the non-arrested passengers. See State v. Reynolds, 144 Wn.2d 282, 27P.3d 200 (2001) (officer properly searched coat placed on the ground under the passenger side of the vehicle which the passenger claimed was not his). Contra State v. Evans, 159 Wn.2d 402, 150 P.3d 105 (2007) (denial of ownership of briefcase in backseat of truck, in which defendant had privacy interest, did not constitute voluntary abandonment of briefcase).

· An officer may investigate items where there is genuine confusion over whether it belongs to a non-arrested passenger. See State v. Jackson, 107 Wn.App. 646, 27 P.3d 689 (Div. 1 2001) (officer properly checked pockets of jacket found in car without first showing the jacket to the arrested driver, where the arrested driver indicated that the non-arrested passenger had nothing in the car and that the brown leather jacket was the drivers and the passenger said it was his).  

A question left unanswered by the Parker decision is whether a vehicle that is not owned, entirely or in part, by an arrested passenger may be searched incident to the arrest of the passenger or whether a search incident to such a passenger is limited to the items “clearly and closely” associated with the passenger and the “lunge-zone”. Compare State v. Chelly, 94 Wn.App. 254, 380-81, 970 P.2d 376, review denied, 138 Wn.2d 1009 (Div. 1 1999), and State v. Cass, 62 Wn.App. 793, 795, 816 P.2d 57 (Div. 2 1991), review denied, 118 Wn.2d 1012 491 (1992), with State v. Parker, 139 Wn.2d at 498 (the privacy right of the driver is independent of the right of the passenger).

Canine Sniff. In State v. Valdez, 137 Wn.App. 280, 152 P.3d 1048 (Div. 2 2007), the driver was stopped for having a headlight out. A felony warrant was discovered, and the driver was arrested. During the initial search of the vehicle incident to custodial arrest, the officer discovered some loose panels in the vehicle which led the officer to believe the vehicle might contain drugs. A narcotics dog arrived about a half an hour later.

On February 13, 2007, the Court of Appeals held that a narcotics dog detection of drugs in a vehicle a half an hour after a traffic stop and arrest of the driver for a warrant exceeded the permissible scope of a lawful search incident to arrest.

The Future of the Warrantless Search Incident to Arrest Doctrine. Although the Supreme Court held in Thornton v. United States, 541 U.S. 615, 124 S.Ct. 2127, 158 L.Ed.2d 905 (2004) that the Fourth Amendment allows an officer to search vehicle’s passenger compartment as a contemporaneous incident of arrest, even when officer does not make contact until the person arrested has already left the vehicle, the concurring opinion of Justice Scalia (joined by Justice Ginsberg) bears watching. Justice O’Connor separately concurred, and in discussing Justice Scalia’s opinion said–

I write separately to express my dissatisfaction with the state of the law in this area. As Justice Scalia forcefully argues, post, at 2133-2136 (opinion concurring in judgment), lower court decisions seem now to treat the ability to search a vehicle incident to the arrest of a recent occupant as a police entitlement rather than as an exception justified by the twin rationales of Chimel v. California, 395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d 685 (1969).

Emphasis added.

Plain View Searches

The elements of a plain view search are that the officer has a prior lawful justification for the intrusion into the constitutionally protected area; that the item(s) seized were immediately recognized as contraband or as having some evidentiary value; and that the discovery of the incriminating evidence must be inadvertent. The United States Supreme Court, however, has held that inadvertence is no longer a requirement for the plain view exception. Horton v. California, 496 U.S. 128, 110 S.Ct. 2301, 110 L.Ed.2d 112 (1990). 

Washington courts seem to be following the federal law. State v. Goodin, 67 Wn.App. 623, 627-28, 838 P.2d 135 (Div. 2 1992), review denied, 121 Wn.2d 1019 (1993); State v. Hudson, 124 Wn.2d 107, n.1, 874 P.2d 160 (1994); State v. Fowler, 76 Wn.App. 168, 883 P.2d 338 (Div. 3 1994), review denied, 126 Wn.2d 1009 (1995). 

The Washington Court of Appeals indicates that plain view involves three stages–viewing, reaching and seizing. 

(1)
The officer must view the item to be seized without intruding unlawfully on the defendant’s privacy; 

(2)
The officer must reach the item without intruding unlawfully on the defendant’s privacy; and 

(3)
The officer must seize the item (a) without intruding unlawfully on the defendant’s privacy (as opposed to the defendant’s possession), and (b) with probable cause to believe the item is contraband or evidence of a crime. 

See State v. Hoggatt, 108 Wn.App. 257, 270, 30 P.3d 488 (2001).

· Plain view will not allow an officer to move an item such as a TV set to observe the serial number. See Arizona v. Hicks, 480 U.S. 321, 325, 107 S.Ct. 1149, 94 L.Ed. 2d 347 (1987); State v. Murray, 84 Wn.2d 527, 534, 527 P.2d 1303 (1974), cert. denied, 421 U.S. 1004, 95 S.Ct. 2407, 44 L.Ed.2d 673 (1975).

· Plain view will not allow an officer to seize a video tape if the exterior of the tape does not indicate that the tape may be evidence of a crime. See State v. Johnson, 104 Wn.App. 489, 502, 17 P.3d 3 (Div. 2 2001).

Open View Searches

“Open view” is the first cousin of plain view. Open view searches occur when an observation is made from outside a constitutionally protected area while at a location where the observer has a right to be.  An example of an “open view” search is an aerial overflight of a field looking for marijuana. 

Warrant Generally Needed to Seize Property. The observation of contraband from a lawful vantage point, however, does not justify the warrantless physical intrusion of police officers into a constitutionally protected area to seize the evidence.  Instead, an officer must take his or her open view observations to a magistrate for issuance of a search warrant. State v. Lemus, 103 Wn.App. 94, 11 P.3d 326 (Div. 3 2000); State v. Ferro, 64 Wn. App. 181, 182, 823 P.2d 526 (Div. 3 1992), review denied, 119 Wn.2d 1005 (1992).

Binoculars and Flashlights Permitted. Binoculars and flashlights that merely enhance an officer’s own senses will not render an open view search unlawful. See State v. Rose, 128 Wn.2d 388, 909 P.2d 280 (1996) (held illumination through uncurtained window of the interior of a mobile home by a flashlight at night satisfied the open view doctrine); State v. Manly, 85 Wn.2d 120, 124, 530 P.2d 306, cert. denied, 421 U.S. 1004, 95 S.Ct. 2407, 44 L.Ed.2d 673 (1975) (view through open window enhanced by binoculars). 

Crack or Hole in Wall Permitted. An officer’s utilization of a preexisting crack in a wall or knothole will not render an open view search unlawful. See State v. Bobic, 140 Wn.2d 250, 996 P.2d 610 (2000) (police officer peering through a pre-existing peephole in a storage unit from an adjacent empty storage unit). 

Heat Detection Devices/Narcotic Dog Not Permitted. The use of a device that detects heat or something else that would not be detectable by the ordinary senses, however, is improper without a warrant. See, e.g., State v. Young, 123 Wn.2d 173, 867 P.2d 593 (1994) (infrared heat detector); State v. Dearman, 92 Wn.App. 630, 962 P.2d 850 (Div. 1 1998), review denied, 137 Wn.2d 1032 (1999) (trained narcotic dog).  

Caution When Entering Real Property. While an open view search does not become unlawful solely because an officer is at the location to deliberately look for evidence of a crime, the entry onto the property will be found to be improper if the officer is not conducting a caretaking function (such as investigating an abandoned car) if the officer makes no attempt to contact the resident of the house, if the officer has entered the curtilage solely to collect information for a search warrant and/or if the officer enters the property at an unduly late or early hour. See, e.g., State v. Ross, 141 Wn.2d 304, 4 P.3d 130 (2000); In re Maxfield, 133 Wn.2d 332, 344, 945 P.2d 196 (1997) (“We hold there is a privacy interest in electric consumption records such that they cannot be disclosed by a public utility district without authority of law.”)

Caution When Seeking a Neighbor’s Permission. While it is not improper for an officer to request permission from a defendant’s neighbor to enter onto the neighbor’s property so as to get closer to the defendant’s property, care must be taken to remain on the neighbor’s property. See, e.g., State v.  Littlefair, 129 Wn.App. 330, 119 P.3d 359 (Div. 2 2005) (an officer’s observations collected at night while the officer was on property that he believed belonged to the neighbor were suppressed as the officer had unintentionally, but surreptitiously, strayed onto the defendant’s property without a warrant for the sole purpose of looking for marijuana).

Impound and Inventory Searches

1.  Vehicle Inventory Searches–The Reasonable Alternative Rule

When a vehicle is impounded, an inventory search pursuant to department policy may be conducted. Evidence seized may be used in a criminal prosecution. Probable cause is not needed for this exception to the warrant requirement. The search must be reasonable and the impound must not be a pretext for an evidentiary search. See State v. Simpson, 95 Wn.2d 170, 622 P.2d 1199 (1980). If a vehicle is impounded for evidentiary purposes only, a search warrant, based on probable cause, is needed.

Locked Trunk and Sealed Containers Not Permitted. A locked automobile trunk may not be opened even if it may be opened without a key from an accessible area of the passenger compartment. See State v. White, 135 Wn.2d 761, 958 P.2d 982 (1998). Locked or closed containers should be inventoried as a sealed unit and not opened absent exigent circumstances. See generally State v. Houser, 95 Wn.2d 143, 622 P.2d 1218 (1980). These same restrictions apply to inventory searches of items other than vehicles.  See generally State v. Dugas, 109 Wn.App. 592, 36 P.3d 577 (Div. 1 2001) (inventory search did not justify an officer’s warrantless opening of a closed container located inside defendant's jacket pocket).

Impound Permitted Generally Only After Reasonable Alternatives Explored. Washington Courts only allow for an impound and an impound search under the reasonable alternative rule. See State v. Williams, 102 Wn.2d 733, 689 P.2d 1065 (1984). The legislature has attempted to pass a statute that will dispense with the reasonable alternative rule, but whether such a statute will be constitutional under Const. art. 1, § 7 is still an open question. 

Under the reasonable alternative rule, police may not impound a vehicle if–

The owner is present, the owner does not wish to have the vehicle impounded, the vehicle may be lawfully parked at the scene, and the owner is willing to sign a liability waiver, or

The owner is present, the owner does not wish to have the vehicle impounded, and the owner is willing to let a sober, licensed driver remove the vehicle from the scene. The sober, licensed driver must either be at the scene or able to respond to the scene in a reasonable period of time.

The reasonable alternative rule does not apply if–

The vehicle is evidence of a crime, or

The vehicle is subject to forfeiture, or

A statute expressly requires impoundment.

Any person who feels that an officer improperly impounded a vehicle is entitled to a hearing in a district or municipal court in which the vehicle was impounded to contest the validity of the impound. RCW 46.55.120(2)(b). RCW 46.55.120(3)(c) provides that “ … the person or agency who authorized the impoundment shall be liable for any towing, storage, or other impoundment fees …” if the impound is found to have been improper.

Impoundment Examples. A vehicle may be impounded in the following circumstances–

· Evidence of a Crime. As evidence of a crime if there is probable cause to believe it is stolen or has been used in a felony. Also if the officer has probable cause to believe the serial numbers in the vehicle have been altered or destroyed. See RCW 46.12.310. Under these circumstances, a warrant should be obtained prior to searching the contents of the vehicle. 

· Community Caretaking Function. As part of the police “community caretaking function” if the vehicle is abandoned or poses a threat to traffic or public safety and no one associated with the vehicle can move it. The purpose of a “community caretaking” impound is to protect the owner’s property while it remains in police custody and to protect police against claims or disputes over lost or stolen property. 

1.
Abandoned vehicle. RCW 46.55.085 requires an officer to first attach a notice. If the vehicle has not been removed within 24 hours, the vehicle may then be impounded.

2.
Vehicle threatened by vandalism or theft of contents. In State v. Sweet, 44 Wn.App. 226, 721 P.2d 560, review denied, 107 Wn.2d 1001 (Div. 1 1986), the court upheld the inventory search of a vehicle where the arrestee was unconscious, items of value were visible in the vehicle, and the vehicle was in an area of high crime.

· Enforcing Traffic Laws. As part of the police function of enforcing traffic regulations, if the driver has committed a traffic offense for which the Legislature has authorized impoundment. 

1.
If the statute is mandatory, then the officer does not have to provide the driver with an opportunity to remove personal property from the vehicle before the inventory is conducted.  See United States v. Penn, 233 F.3d 1111 (9th Cir. 2000), cert. denied, 532 U.S. 1033, 121 S.Ct. 1988, 149 L.Ed.2d 778 (2001). 

2.
If, however, the statute merely indicates that an officer “may” impound the vehicle, an officer must exercise discretion when deciding to impound the vehicle. See, e.g. State v. Coss, 87 Wn.App. 891, 943 P.2d 1126 (Div. 3 1997), review denied, 134 Wn.2d 1028 (1998). This means that if passengers are present and the driver has been arrested, the officer must first inquire whether any of the passengers are willing to move the vehicle and whether the person who steps forward is validly licensed. A police officer may, nonetheless, impound a vehicle if impoundment appears to be the best method of preventing a reoccurrence of the illegal conduct. See, e.g., State v. Peterson, 92 Wn.App. 899, 964 P.2d 1231 (Div. 3 1998).

3.
Currently, the legislature has provided that an officer may impound a vehicle pursuant to RCW 46.55.113 when any of the following circumstances are present–

A.
The vehicle is illegally parked

B.
The vehicle is unattended on the highway

C.
The vehicle is unattended at the scene of an accident

D.
The driver/owner is mentally incapable of deciding the disposition of the vehicle

E.
The vehicle is stolen

F.
The vehicle is violating a handicapped parking sign

G.
The driver has been arrested for DUI, actual physical control, or DWLS.

· Prevention of Continuing Traffic Violations. An impound is permitted when the impoundment is needed to prevent a continuing violation of a motor vehicle statute (example – defective brakes).

· Vehicle Subject to Forfeiture. A vehicle may be impounded when it is subject to statutory forfeiture. (Example: RCW 69.50.505).

· Seizure While Warrant Being Obtained. A vehicle may be seized and sealed while a warrant is being obtained if the officer has probable cause to believe the vehicle contains contraband or evidence of a crime. Seizure is only authorized for the time reasonably necessary to obtain a search warrant and to conduct the search. See State v. Huff, 64 Wn.App. 641, 826 P.2d 698, review denied, 119 Wn.2d 1007 (Div. 2 1992).

· Prevent Suspect Flight.·A vehicle may be impounded to prevent flight by a suspect. See State v. Burgess, 43 Wn.App. 253, 716 P.2d 948, review denied, 106 Wn.2d 1004 (Div. 2 1986) (officers flattened the tires).

2.  Person Inventory Searches By Jail Staff

An inventory search may also be made of a person who is booked into a jail. South Dakota v. Opperman, 428 U.S. 364, 96 S.Ct. 3092, 49 L.Ed.2d 1000 (1976). 

If the suspect arrested on a warrant is eligible for bail, the suspect must be given an opportunity to post the bail prior to the inventory search or the inventory search will be unlawful. State v. Smith, 56 Wn.App. 145, 783 P.2d 95 (Div. 3 1989), review denied, 114 Wn.2d 1019 (1990) (Suspect arrested on $25 NVOL warrant, and was not searched incident to arrest. Purse inventoried at jail and cocaine discovered. Unlawful search, and cocaine suppressed.). RCW 10.31.030. says–

The officer making an arrest must inform the defendant that he acts under authority of a warrant, and must also show the warrant: PROVIDED, That if the officer does not have the warrant in his possession at the time of arrest he shall declare that the warrant does presently exist and will be shown to the defendant as soon as possible on arrival at the place of intended confinement: PROVIDED, FURTHER, That any officer making an arrest under this section shall, if the person arrested wishes to deposit bail, take such person directly and without delay before a judge or before an officer authorized to take the recognizance and justify and approve the bail, including the deposit of a sum of money equal to bail. Bail shall be the amount fixed by the warrant. Such judge or authorized officer shall hold bail for the legal authority within this state which issued such warrant if other than such arresting authority.

This restriction does not apply to an officer’s search incident to arrest made at the scene of a custodial arrest.

Mendez Passenger Control Checklist

Under state constitutional right to privacy, officer must have articulable rationale predicated upon safety considerations to order passengers out of car or to remain in car following lawful traffic stop.

To Order Passengers to Remain in Vehicle– You must have reasonable suspicion that the officer’s safety, the passenger’s safety, or someone else’s safety will be placed at risk if a passenger who is not being independently cited for a seatbelt violation is asked to remain in car during lawful traffic stop.   The suspicion required is less than that required for a Terry detention.

Articulable factors justifying request include … 

· hour and lighting conditions

· weather

· pedestrians restricted from road upon which stop completed

· age of passenger(s)

· personal knowledge of violent tendencies of passenger or that passenger has outstanding warrants

· condition of passenger (i.e. intoxicated or high)

· arrest of one of the occupants

· high crime neighborhood

· hand to hand movement

· number of individuals in car compared to number of officers present at the scene

· statements of passenger or driver

· purpose of stop (traffic infraction vs. service of arrest warrant or investigation into recently reported crime)

· other

To Order Passengers to Exit Vehicle – You must have reasonable suspicion that the officer’s safety, the passenger’s safety, or someone else’s safety will be placed at risk if the vehicle is not being searched incident to the arrest of an occupant  before a passenger who is not being cited for a seatbelt violation is asked to exit a car during lawful traffic stop.   The suspicion required is less than that required for a Terry detention.

Articulable factors justifying request include … 

· hour and lighting conditions

· visible weapons or ammunition

· age of passenger(s)

· passenger’s furtive movements

· personal knowledge of violent tendencies of passenger or that passenger has outstanding warrants

· passenger’s refusal to keep hands visible

· arrest of one of the occupants

· high crime neighborhood

· hand to hand movement

· number of individuals in car compared to number of officers present at the scene

· statements of passenger or driver

· purpose of stop (traffic infraction vs. service of arrest warrant or investigation into recently reported crime)

· other

Mendez Passenger Control Checklist

To Frisk Passenger for Weapons – You may frisk outer clothing of passengers for weapons and may search if you reasonably believe you are in danger.

Articulable factors justifying search for weapons include … 

· high crime neighborhood

· guns common in neighborhood

· feel of weapon

· shape of weapon

· sight of weapon

· sound of weapon

· concerned citizen information

· CI information

· information from another occupant

· personal knowledge of passenger having weapons

· passenger’s movements  

· passenger’s statements

· sight of ammunition

· other

To Question Passengers – You may demand the passenger’s name, birth date, and address only if a citation is being issued to the passenger. You may detain the passenger for a reasonable period of time to verify his answers and to check for warrants.

If the passenger is not being cited for any infraction, you may ask the passenger’s name, birth date, etc. If the passenger says nothing or tells you to jump in a lake, that’s your tough luck. You cannot do anything to the passenger.

If the driver’s license is suspended or the driver is being arrested, you have the right to refuse to allow the passenger to drive the vehicle away from the scene of the stop until it is established that the passenger has a valid operator’s license.

Bottom Line – You must be able to articulate reasons for placing restrictions upon individuals who just happen to be in a vehicle that is lawfully stopped for same action/inaction taken by the driver.

Terry Stop and Search Checklist

To STOP – You must have reasonable suspicion that a suspect is committing, has committed, or is about to commit a crime. Reasonable suspicion must be based on specific, articulable, rational facts (less than probable cause but more than a hunch). Articulable factors justifying a Terry stop (need multiple factors, at least one of which must come from the second column) include… 

· hour

· high crime neighborhood

· appears lost or to not be a resident of the area

· unusual presence

· standing on street corner

· nervousness

· flight-manner of movement

· drug trafficking neighborhood

· other

· hand to hand movement

· eyewitness information

· concerned citizen

· CI information

· co-suspect information

· personal knowledge of suspect’s drug use

· personal knowledge of suspect’s license suspension status

· smell

· suspect statement

To FRISK – You may frisk outer clothing for weapons and may search if you reasonably believe you are in danger. Articulable factors justifying search for weapons include … 

· high crime neighborhood

· guns common in neighborhood

· feel of weapons

· shape of weapon

· sight of weapon

· sound of weapon

· concerned citizen information

· CI information

· co-suspect information

· personal knowledge of suspect having weapon

· suspect’s movements  

· suspect’s statements

· sight of ammunition

· other

To SEARCH for Drugs – After the frisk if you cannot articulate why you are in danger, you cannot search suspect for weapons; but, if during the frisk, probable cause arises for drugs, you may then search for drugs if you can articulate the probable cause. Articulable factors to justify search for drugs include … 

· feel

· smell

· sight

· sound

· personal knowledge of drug packaging

· personal knowledge where drugs carried

· suspect’s physical condition

· suspect’s statements

· drug trafficking neighborhood

· personal knowledge of suspect’s drug use 

· concerned citizen information 

· CI Information

· co-suspect information

· other

To QUESTION – You may demand the suspect’s name and address and an explanation of the suspect’s actions. You may detain him for a reasonable period of time to verify his answer. If he says nothing or tells you to jump in a lake, that’s your tough luck. You cannot do anything to the suspect.

BOTTOM LINE – You must be able to articulate reasons to distinguish the suspect from someone who just may happen to be there.
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