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SESSION 1 INTRODUCTION AND OVERVIEW

Upon successfully completing this session, the student will be able to:

0 State the goals and objectives of the course.

0 Outline the major course content.

0 Outline the schedule of major course activities.

0 Outline the contents and arrangements of the student manual.

During this session, the student will demonstrate their current knowledge of basic concepts
and terminology relevant to the Drug Evaluation and Classification process.

NOTE: Throughout this manual, the term "DRE" is used to designate an individual who is
specially trained to conduct evaluations of suspected drug-impaired subjects. In some
participating agencies, the term stands for "drug recognition expert"; in others, it means "drug
recognition examiners"; and in others "drug recognition evaluator". In addition, some agencies
use the terms "DRT" (for drug recognition technician) or "DRS" (drug recognition specialists).
All of these are acceptable and synonymous. But for this training program, the standard term
is DRE.

A. Introduction to The Second Stage of Training: The DRE School

The Drug Evaluation and Classification (DEC) training program focuses on a set of
examination procedures, or steps that make up the DRE drug influence evaluation. They
include the following:

. a breath test to determine blood alcohol concentration (BAC);

° preliminary assessments of the subject's speech, breath, appearance, demeanor,
behavior, etc;

. examinations of the subject's eyes (for nystagmus, tracking ability, ability to
converge, pupil size and pupil reaction to light);

. psychophysical evaluations of the subject, based on divided attention tests;

o examinations of the subject's vital signs (e.g. blood pressure, pulse rate and
temperature);

. inspections of the subject's arms, neck, nasal area, oral cavity, etc. for signs of

drug ingestion.

Based on these examinations, and on other articulable evidence that may emerge during
contact with the subject, a trained DRE can reach reasonably accurate conclusions concerning

HS172 R01/11 2
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the category or categories of drugs, or medical conditions, causing the impairment observed in
the subject. Based on these informed conclusions, the DRE can request the collection and
analysis of an appropriate chemical sample (blood or urine) to obtain corroborative, scientific
evidence of the subject's drug use.

The DRE School provides detailed explanations of the evaluation procedures; careful
demonstrations of these procedures, both "live" and via video; and ample opportunities for the
students to practice administering the evaluations. By the completion of this course of
instruction, students should be fully proficient in checking vital signs, conducting careful
examinations of the eyes, administering divided attention tests and, in general, carrying out
the procedural steps of the DRE's job.

However, there is one essential learning experience that this classroom training cannot
provide. It cannot afford students an opportunity to practice examining subjects who are under
the influence of drugs other than alcohol. For this reason, this classroom training only
constitutes Phase II in the process of developing DRE skills. Phase III of the training (which
commences upon the successful completion of this course) involves hands-on practice in an
actual enforcement context, i.e. examining persons who are under the influence of drugs.

Although this DRE School will not conclude with the student's immediate certification as a

DRE, successful completion of this classroom training is nevertheless highly important. No one
can advance to Certification Training until they demonstrate a mastery of basic knowledge of
drug categories and their effects on the human mind and body, and of the basic skills in
administering and interpreting the examinations involved in the Drug Evaluation and
Classification process. All students must pass the knowledge exam with a score of 80 percent
or greater.

Mastering the necessary knowledge and skills is not difficult if students apply themselves
diligently to study and practice. There is no reason why a student who possesses solid skills in

detecting and investigating persons under the influence of alcohol cannot achieve proficiency as
a DRE.

B. Goals and Objectives of the Training

The ultimate goal of the Drug Evaluation and Classification (DEC) program, and of this course
of instruction, is to "help you prevent crashes, deaths and injuries caused by drug-impaired
drivers".

No one knows precisely how many people operate motor vehicles while under the influence of
drugs, or how many crashes, deaths and injuries these people cause. But even the most
conservative estimates suggest that America's drug-impaired drivers kill thousands of people
each year, and seriously injure tens of thousands of others. There are numerous studies that
illustrate these facts. They include:

HS172A R01/10 3
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. Maryland (1986) - 32 percent of crash-injured drivers had evidence of marijuana
in their blood.
. University of Tennessee (1988) - 40 percent of crash-involved drivers treated at

the University’s Trauma Center had drugs other than alcohol in their urine.

° NHTSA (Terhune, Ippolito, Hendricks et al., 1992) - 1,882 operators involved in
fatal crashes from 13 locations from eight states were tested for alcohol and 43
other drugs. Alcohol was the most prevalent drug detected in 51.5 percent of the
crashes, while other drugs were involved in 17.8 percent of the crashes.

o Washington State (Schwilke, et al 2006) - The results of tests of blood and/or
urine from 370 fatally injured drivers revealed that marijuana was the most
encountered drug (12 percent), followed by benzodiazepines (5.1 percent),
cocaine (4.8 percent) and amphetamines (4.8 percent).

How about people who drive under the influence of alcohol and other drugs that are not
involved in crashes? A 2008 survey (National Survey on Drug Use and Health) revealed that
10.0 million persons admitted driving under the influence of alcohol at least once in the past
year. The same survey also revealed that an estimated 20 million Americans, or 8.2 percent of
the population aged 12 years or older, were current illicit drug users, and that marijuana was
the most commonly used illicit drug.

It should be noted that traffic crash reduction is not the only benefit that should result from an
effective Drug Evaluation and Classification program. Improved investigative skills should
increase society's effectiveness in combating the drug threat in general, and result in
significant economic and human savings.

The goals of this classroom training, from the viewpoint of the law enforcement agencies
participating in it, are three-fold:

1. To help police officers acquire the knowledge and skills needed to distinguish
individuals under the influence of alcohol only from individuals who are under the
influence of other drugs, or of combinations of alcohol and other drugs, or who are
suffering from an injury or illness.

2. To enable police officers to identify the broad category or categories of drugs inducing
the observable signs of impairment manifested by an individual.

3. To qualify police officers to progress to Certification Training.

The objectives of this course, from the viewpoint of the individual students who enroll in it, are
as follows:

HS172A R01/10 4
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to be able to describe the involvement of drugs in impaired driving incidents.

to be able to name the seven broad categories of drugs, and recognize their
effects.

to be able to describe, and administer properly, the psychophysical and
physiological examinations included in the drug influence evaluation.

to be able to document the results of DRE evaluations.

to interpret the results of these evaluations accurately.

to be able to prepare a narrative Drug Influence Report based on the results of
the complete evaluation.

to be able to testify properly in typical drug evaluation cases.

to develop and maintain an up-to-date, relevant Curriculum Vitae (CV) to
document their qualifications as DREs.

Throughout this classroom training, and especially at its conclusion, students will be tested to
assess their ability to do these things.

C. Overview of Content And Schedule

During this classroom training some of the major content topics will be:

the incidence of drugs in society and in vehicle operation,
the development and effectiveness of the DEC program,
the DRE procedures,

eye examinations,

physiology and drugs,

vital signs examination,

Physicians Desk Reference and other resources

interviewing subjects,

HS172A R01/10 5



000010

° curriculum vitae (C.V.), case preparation and testimony,

. interpreting and documenting the results of the examination.
Since hands-on practice is the principle learning activity, time will be spent on conducting the
eye examinations, psychophysical tests, interpreting the examination results, administering
vital signs examinations, practicing the examination procedures and simulating the drug
influence examinations.

D. Overview of Student Manual

The student manual is be used as a reference and is a summary of material presented.
You are required to attend every session of the DRE School in order to proceed to the
certification training phase.

HS172A R01/10 6
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DRUG EVALUATION AND CLASSIFICATION PROGRAM

GLOSSARY OF TERMS

ACCOMMODATION REFLEX
The adjustment of the eyes at various distances. Meaning the pupils will automatically
constrict as objects move closer.

ADDICTION
Habitual, psychological, and physiological dependence on a substance beyond one’s
voluntary control.

ADDITIVE EFFECT
One mechanism of polydrug interaction. For a particular indicator of impairment, two
drugs produce an additive effect if they both affect the indicator in the same way. For
example, cocaine elevates pulse rate and PCP also elevates pulse rate. The combination
of cocaine and PCP produces an additive effect on pulse rate.

AFFERENT NERVES

See "Sensory Nerves."

ALKALOID
A chemical that is found in, and can be physically extracted from, some substance. For
example, morphine is a natural alkaloid of opium. It does not require a chemical reaction
to produce morphine from opium.

ANALGESIC

A drug that relieves or allays pain.

ANALOG (of a drug)
An analog of a drug is a chemical that is very similar to the drug, both in terms of
molecular structure and in terms of psychoactive effects. For example, the drug Ketamine
is an analog of PCP.

ANESTHETIC

A drug that produces a general or local insensibility to pain and other sensation.

ANTAGONISTIC EFFECT
One mechanism of polydrug interaction. For a particular indicator of impairment, two
drugs produce an antagonistic effect if they affect the indicator in opposite ways. For
example, heroin constricts pupils while cocaine dilates pupils. The combination of heroin
and cocaine produces an antagonistic effect on pupil size. Depending on how much of each
drug was taken, and on when they were taken, the subject's pupils could be constricted, or
dilated, or within the normal range of size.
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ARRHYTHMIA
An abnormal heart rhythm.

ARTERY
The strong, elastic blood vessel that carries blood away from the heart.

ATAXIA
A blocked ability to coordinate movements. A staggering walk and poor balance may be
caused by damage to the brain or spinal cord. This can be the result of trauma, birth
defect, infection, tumor, or drug use.

AUTONOMIC NERVE
A motor nerve that carries messages to the muscles and organs that we do not consciously
control. There are two kinds of autonomic nerves, the sympathetic nerves and
parasympathetic nerves.

AXON

The part of a neuron (nerve cell) that sends out a neurotransmitter.

BAC

(Blood Alcohol Concentration) - The percentage of alcohol in a person’s blood.

BrAC
(Breath Alcohol Concentration) - The percentage of alcohol in a person’s blood as
measured by a breath testing device.

BLOOD PRESSURE
The force exerted by blood on the walls of the arteries. Blood pressure changes
continuously, as the heart cycles between contraction and expansion.

BRADYCARDIA
Abnormally slow heart rate; pulse rate below the normal range.

BRADYPNEA
Abnormally slow rate of breathing.

BRUXISM
Grinding the teeth. This behavior is often seen in persons who are under the influence of
Cocaine or other CNS Stimulants.

CANNABIS
This is the drug category that includes marijuana. Marijuana comes primarily from the
leaves of certain species of Cannabis plants that grow readily all over the temperate zones
of the earth. Hashish is another drug in this category, and is made from the dried and
pressed resin of a marijuana plant. The active ingredient in both Marijuana and Hashish

is a chemical called delta-9 tetrahydrocannabinol, usually abbreviated THC.
HS172A R01/10 14
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CARBOXY THC
A metabolite of THC (tetrahydrocannabinol).

CHEYNE-STOKES RESPIRATION
Abnormal pattern of breathing. Marked by breathlessness and deep, fast breathing.

CNS (Central Nervous System)
A system within the body consisting of the brain, the brain stem and the spinal cord.

CNS DEPRESSANTS
One of the seven drug categories. CNS depressants include alcohol, barbiturates, anti-
anxiety tranquilizers and numerous other drugs.

CNS STIMULANTS
One of the seven drug categories. CNS Stimulants include cocaine, the amphetamines,
ritalin, preludin and numerous other drugs.

CONJUNCTIVITIS
An inflammation of the mucous membrane that lines the inner surface of the eyelids
caused by infection, allergy, or outside factors. May be bacterial or viral. Persons
suffering from conjunctivitis may show symptoms in one eye only. This condition is
commonly referred to as "pink eye", a condition that could be mistaken for the bloodshot
eyes produced by alcohol or Cannabis.

CONVERGENCE
The "crossing" of the eyes that occurs when a person is able to focus on a stimulus as it is
pushed slowly toward the bridge of their nose. (See also "Lack of Convergence".)

CRACK/ROCK
Cocaine base, appears as a hard solid form resembling pebbles or small rocks. It produces
a very intense, but relatively short duration "high".

CURRICULUM VITAE
A written summary of a person's education, training, experience, noteworthy achievements
and other relevant information about a particular topic.

CYCLIC BEHAVIOR
A manifestation of impairment due to certain drugs, in which the subject alternates
between periods (or cycles) of intense agitation and relative calm. Cyclic behavior, for
example, sometimes will be observed in persons under the influence of PCP.

DELIRIUM
A brief state characterized by incoherent excitement, confused speech, restlessness and
possible hallucinations.
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DENDRITE

The part of a neuron (nerve cell) that receives a neurotransmitter.

DIACETYL MORPHINE

The chemical name for Heroin.

DIASTOLIC
The lowest value of blood pressure. The blood pressure reaches its diastolic value when
the heart is fully expanded or relaxed (Diastole).

DIPLOPIA

Double vision.

DISSOCIATIVE ANESTHETIC
One of the seven drug categories. Includes drugs that inhibits pain by cutting off or
"disassociating" the brain's perception of pain. PCP and its analogs are considered
dissociative anesthetics.

DIVIDED ATTENTION
Concentrating on more than one task at a time. The four psychophysical tests used by
DREs require the subject to divide attention.

DOWNSIDE EFFECT
An effect that may occur when the body reacts to the presence of a drug by releasing
hormones or neurotransmitters to counteract the effects of the drug consumed.

DRUG
Any substance that, when taken into the human body, can impair the ability of the person
to operate a vehicle safely.

DYSARTHIA
Slurred speech. Difficult, poorly articulated speech.

DYSPNEA et. al.
Shortness of breath.

DYSMETRIA
An abnormal condition that prevents the affected person from properly estimating
distances linked to muscular movements.

DYSPHORIA
A mood disorder. Feelings of depression and anguish.

EFFERENT NERVES
See "Motor Nerves".
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ENDOCRINE SYSTEM
The network of glands that do not have ducts and other structures. They secrete hormones
into the blood stream to affect a number of functions in the body.

EXPERT WITNESS
A person skilled in some art, trade, science or profession, having knowledge of matters not
within the knowledge of persons of average education, learning and experience, may assist
a jury in arriving at a verdict by expressing an opinion on a state of facts shown by the
evidence and based upon his or her special knowledge. (NOTE: Only the court can
determine whether a witness is qualified to testify as an expert.)

FLASHBACK
A vivid recollection of a portion of an hallucinogenic experience. Essentially, it is a very
intense daydream. There are three types: (1) emotional -- feelings of panic, fear, etc.; (2)
somatic -- altered body sensations, tremors, dizziness, etc.; and (3) perceptual -- distortions
of vision, hearing, smell, etc.

GARRULITY

Chatter, rambling or pointless speech. Talkative.

HALLUCINATION
A sensory experience of something that does not exist outside the mind, e.g. seeing,
hearing, smelling or feeling something that isn't really there. Also, having a distorted
sensory perception, so that things appear differently than they are.

HALLUCINOGENS
One of the seven drug categories. Hallucinogens include LSD, MDMA, peyote, psilocybin
and numerous other drugs.

HASHISH

A form of cannabis made from the dried and pressed resin of a marijuana plant.

HASH OIL
Sometimes referred to as “marijuana oil” it is a highly concentrated syrup-like oil extracted
from marijuana. It is normally produced by soaking marijuana in a container of solvent,
such as acetone or alcohol for several hours and after the solvent has evaporated, a thick
syrup-like oil is produced with a higher THC content.

HEROIN
A powerful and widely-abused narcotic analgesic that is chemically derived from morphine.
The chemical, or generic name of heroin is "diacetyl morphine".

HIPPUS
A rhythmic change in the pupil size of the eyes, as they dilate and constrict observed only
in darkness independent of changes in light intensity, accommodation (focusing) or other

forms of sensory stimulation. Normally only observed with specialized equipment.
HS172A R01/10 17
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HOMEOSTASIS
The dynamic balance, or steady state, involving levels of salts, water, sugars, and other
materials in the body's fluids.

HORIZONTAL GAZE NYSTAGMUS (HGN)

Involuntary jerking of the eyes occurring as the eyes gaze to the side.

HORMONES
Chemicals produced by the body's endocrine system that are carried through the blood
stream to the target organ. They exert great influence on the growth and development of
the individual, and that aid in the regulation of numerous body processes.

HYDROXY THC
A metabolite of THC (tetrahydrocannabinol).

HYPERFLEXIA

Exaggerated or over extended motions.

HYPERGLYCEMIA

Excess sugar in the blood.

HYPERPNEA
A deep, rapid or labored breathing.

HYPERPYREXIA
Extremely high body temperature.

HYPERREFLEXIA
A neurological condition marked by increased reflex reactions.

HYPERTENSION
Abnormally high blood pressure. Do not confuse this with hypotension.

HYPOGLYCEMIA
An abnormal decrease of blood sugar levels.

HYPOPNEA
Shallow or slow breathing.

HYPOTENSION
Abnormally low blood pressure. Do not confuse this with hypertension.

HYPOTHERMIA
Decreased body temperature.

HS172A R01/10 18
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ICE
A crystalline form of methamphetamine that produces a very intense and fairly long-
lasting "high".

INHALANTS
One of the seven drug categories. The inhalants include volatile solvents (such as glue and
gasoline), aerosols (such as hair spray and insecticides) and anesthetic gases (such as
nitrous oxide).

INSUFFLATION

See "snorting".

INTEGUMENTARY SYSTEM
The skin and accessory structures, hair and nails. Functions include protection,
maintenance of body temperature, excretion of waste and sensory perceptions.

INTRAOCULAR
"Within the eyeball".

KOROTKOFF SOUNDS
A series of distinct sounds produced by blood passing through an artery, as the external
pressure on the artery drops from the systolic value to the diastolic value.

LACK OF CONVERGENCE
The inability of a person's eyes to converge, or "cross" as the person attempts to focus on a
stimulus as it is pushed slowly toward the bridge of his or her nose.

MARIJUANA
Common term for the Cannabis Sativa plant. Usually refers to the dried leaves of the
plant. This is the most common form of the cannabis category.

MARINOL
A drug containing a synthetic form of THC (tetrahydrocannabinol). Marinol belongs to the
cannabis category of drugs, but it is not produced from any species of cannabis plant.

METABOLISM

The sum of all chemical processes that take place in the body as they relate to the
movements of nutrients in the blood after digestion, resulting in growth, energy, release of
wastes and other body functions. The process by which the body, using oxygen, enzymes
and other internal chemicals, breaks down ingested substances such as food and drugs so
they may be consumed and eliminated. Metabolism takes place in two phases. The first
step is the constructive phase (anabolism) where smaller molecules are converted to larger
molecules. The second step is the destructive phase (catabolism) where large molecules
are broken down into smaller molecules.
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METABOLITE
A chemical product formed by the reaction of a drug with oxygen and/or other substances
in the body.

MIOSIS

Abnormally constricted pupils.

MOTOR NERVES
Nerves that carry messages away from the brain, to the body's muscles, tissues, and
organs. Motor nerves are also known as efferent nerves.

MUSCULAR HYPERTONICITY

Rigid muscle tone.

MYDRIASIS
Abnormally dilated pupils.

NARCOTIC ANALGESICS
One of the seven drug categories. Narcotic analgesics include opium, the natural alkaloids
of opium (such as morphine, codeine and thebaine), the derivatives of opium (such as
heroin, dilaudid, oxycodone and percodan), and the synthetic narcotics (such as demerol
and numorphan).

NERVE
A cord-like fiber that carries messages either to or from the brain. For drug evaluation and
classification purposes, a nerve can be pictured as a series of "wire-like" segments, with
small spaces or gaps between the segments.

NEURON
A nerve cell. The basic functional unit of a nerve. It contains a nucleus within a cell body
with one or more axons and dendrites.

NEUROTRANSMITTER
Chemicals that pass from the axon of one nerve cell to the dendrite of the next cell, and
that carry messages across the gap between the two nerve cells.

NULL EFFECT
One mechanism of polydrug interaction. For a particular indicator of impairment, two
drugs produce a null effect if neither of them affects that indicator. For example, PCP does
not affect pupil size and alcohol does not affect pupil size. The combination of PCP and
alcohol produces a null effect on pupil size.

NYSTAGMUS

An involuntary jerking of the eyes.

"ON THE NOD"
A semi-conscious state of deep relaxation. Typically induced by impairment due to heroin
or other narcotic analgesic. The subject's eyelids droop and chin rests on the chest.
Subject may appear to be asleep, but can be easily aroused and will respond to questions.
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OVERLAPPING EFFECT
One mechanism of polydrug interaction. For a particular indicator of impairment, two
drugs produce an overlapping effect if one of them affects the indicator but the other
doesn't. For example, cocaine dilates pupils while alcohol doesn't affect pupil size. The
combination of cocaine and alcohol produces an overlapping effect on pupil size: the
combination will cause the pupils to dilate.

PALLOR

An abnormal paleness or lack of color in the skin.

PARANOIA
Mental disorder characterized by delusions and the projection of personal conflicts, that
are ascribed to the supposed hostility of others.

PARAPHERNALIA
Drug paraphernalia are the various kinds of tools and other equipment used to store,
transport or ingest a drug. Hypodermic needles, small pipes, bent spoons, etc. are
examples of drug paraphernalia. The singular form of the word is "paraphernalium". For
example, one hypodermic needle would be called a "drug paraphernalium".

PARASYMPATHETIC NERVE
An autonomic nerve that commands the body to relax and to carry out tranquil activities.
The brain uses parasympathetic nerves to send "at ease" commands to the muscles, tissues
and organs.

PARASYMPATHOMIMETIC DRUGS
Drugs that mimic neurotransmitters associated with the parasympathetic nerves. These
drugs artificially cause the transmission of messages that produce lower blood pressure,
drowsiness, etc.

PDR (Physician's Desk Reference)
A basic reference source for drug recognition experts. The PDR provides detailed
information on the physical appearance and psychoactive effects of licitly-manufactured
drugs.

PHENCYCLIDINE
A contraction of PHENYL CYCLOHEXYL PIPERIDINE, or PCP. Formerly used as a
surgical anesthetic, however, it has no current legitimate medical use for humans.

PHENYL CYCLOHEXYL PIPERIDINE (PCP)
Often called “phencyclidine” or “PCP”, it is a specific drug belonging to the Dissociative
Anesthetics category.

PHYSIOLOGY
Physiology is the branch of biology dealing with the functions and activities of life or
living matter and the physical and chemical phenomena involved.
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PILOERECTION
Literally "hair standing up" or goose bumps. This condition of the skin is often observed in
people who are under the influence of LSD.

POLYDRUG USE

Ingesting drugs from two or more drug categories.

PSYCHEDELIC
A mental state characterized by a profound sense of intensified or altered sensory
perception sometimes accompanied by hallucinations.

PSYCHOPHYSICAL TESTS
Methods of investigating the mental (psycho-) and physical characteristics of a person
suspected of alcohol or drug impairment. Most psychophysical tests employ the concept of
divided attention to assess a subject's impairment.

PSYCHOTOGENIC
Literally "creating psychosis" or "giving birth to insanity". A drug is considered to be
psychotogenic if people who are under the influence of the drug become insane and remain
so after the drug wears off.

PSYCHOTOMIMETIC
Literally "mimicking psychosis" or "impersonating insanity". A drug is considered to be
psychotomimetic if people who are under the influence of the drug look and act insane
while they are under the influence.

PTOSIS
Droopy eyelids.

PULSE
The expansion and relaxation of the walls of an artery, caused by the surging flow of blood.

PULSE RATE
The number of expansions of an artery per minute.

PUPILLARY LIGHT
The pupils of the eyes will constrict and dilate on changes in lighting.

PUPILLARY UNREST
The continuous, irregular change in the size of the pupils that may be observed under room
or steady light conditions.

REBOUND DILATION
A period of pupillary constriction followed by pupillary dilation where the pupil steadily
increases in size and does not return to its original constricted size.

RESTING NYSTAGMUS
Jerking of the eyes as they look straight ahead.
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SCLERA
A dense white fibrous membrane that, with the cornea, forms the external covering of the
eyeball (i.e. the white part of the eye).

SENSORY NERVES
Nerves that carry messages to the brain from the various parts of the body, including
notably the sense organs (eyes, ears, etc.). Sensory nerves are also known as afferent
nerves.

SINSEMILLA

The unpollenated female cannabis plant, having a relatively high concentration of THC.

SFST
Standardized Field Sobriety Testing. There are three SFSTs, namely Horizontal Gaze
Nystagmus (HGN), Walk and Turn and One Leg Stand. Based on a series of controlled
laboratory studies, scientifically validated clues of alcohol impairment have been identified
for each of these three tests. They are the only Standardized Field Sobriety Tests for
which validated clues have been identified.

SNORTING
One method of ingesting certain drugs. Snorting requires that the drug be in powder form.
The user rapidly draws the drug up into the nostril, usually via a paper or glass tube.
Snorting is also known as insufflation.

SPHYGMOMANOMETER
A medical device used to measure blood pressure. It consists of an arm or leg cuff with an
air bag attached to a tube and a bulb for pumping air into the bag, and a gauge for showing
the amount of air pressure being pressed against the artery.

STETHOSCOPE
A medical instrument used for drug evaluation and classification purposes in order to
listen to the sounds produced by blood passing through an artery.

SYMPATHETIC NERVE
An autonomic nerve that commands the body to react in response to excitement, stress,
fear, etc. The brain uses sympathetic nerves to send "wake up calls" and "fire alarms" to
the muscles, tissues and organs.

SYMPATHOMIMETIC DRUGS
Drugs that mimic the neurotransmitter associated with the sympathetic nerves. These
drugs artificially cause the transmission of messages that produce elevated blood pressure,
dilated pupils, etc.

SYNAPSE (or Synaptic Gap)
The gap or space between two neurons (nerve cells).
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SYNESTHESIA
A sensory perception disorder, in which an input via one sense is perceived by the
brain as an input via another sense. In its simplest terms it is a transposition of
the senses. For example, seeing a particular sight may cause the user to perceive
a sound.

SYSTOLIC
The highest value of blood pressure. The blood pressure reaches its systolic value when
the heart is fully contracted (systole), and blood is sent surging into the arteries.

TACHYCARDIA

Abnormally rapid heart rate; pulse rate above the normal range.

TACHYPNEA
Abnormally rapid rate of breathing.

THC (Tetrahydrocannabinol)
The principal psychoactive ingredient in drugs belonging to the cannabis category.

TOLERANCE
An adjustment of the drug user's body and brain to the repeated presence of the drug. As
tolerance develops, the user will experience diminishing psychoactive effects from the
same dose of the drug. As a result, the user typically will steadily increase the dose he or
she takes, in an effort to achieve the same psychoactive effect.

TRACKS
Scar tissue usually produced by repeated injection of drugs, via hypodermic needle, along
a segment of a vein.

VERTICAL GAZE NYSTAGMUS
An involuntary jerking of the eyes (up and down) which occurs as the eyes are held at
maximum elevation. The jerking should be distinct and sustained.

VOIR DIRE
A French expression literally meaning "to see, to say". Loosely, this would be rendered in
English as "to seek the truth", or "to call it as you see it". In a law or court context, one
application of voir dire is to question a witness to assess their qualifications to be
considered an expert in some matter pending before the court.

VOLUNTARY NERVE
A motor nerve that carries messages to a muscle that we consciously control.

WITHDRAWAL
This occurs in someone who is physically addicted to a drug when he or she is deprived of
the drug. If the craving is sufficiently intense, the person may become extremely agitated
and even physically ill.
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SESSION II

DRUGS IN SOCIETY AND IN VEHICLE OPERATION
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SESSION I1 DRUGS IN SOCIETY AND IN VEHICLE OPERATION
Upon successfully completing this session the student will be able to:
0 Define the term "drug" in the context of this course.

0 Name the seven major categories of drugs that are relevant to the Drug Evaluation
and Classification program.

0 State in approximate, quantitative terms the incidence of drug use among various
segments of the American public.

0 State in approximate, quantitative terms the incidence of drug involvement in motor
vehicle crashes and other driving incidents.

0 Correctly answer the "topics for study" questions at the end of this session.
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A. Definition and Categories of Drugs

The word "drug" means many things to many people. The word is used in a
number of different ways, by different people, to convey some very different
1deas.

For purposes of this training, a simple, enforcement-oriented definition is
needed:

A drug is any substance that, when taken into the human body, can impair the
ability of the person to operate a vehicle safely.

This definition is adapted from the California Vehicle Code, and reflects the traffic safety
orientation of this training program.

It is worth noting that this definition excludes many substances that physicians and others
would not consider "drugs". For example, nicotine (cigarettes) and acetyl salicylic acid (aspirin)
would not be considered "drugs" for purposes of this training. Similarly, this definition
includes as "drugs" many substances that physicians wouldn't ordinarily think of when they
hear the word. Model airplane glue, for example, is a "drug" for purposes of this training.

Under this definition, there are seven broad categories of drugs.

Central Nervous System Depressants
Examples
Alcohol
Barbiturates
Anti-Depressants
Anti-Anxiety Tranquilizers

Central Nervous System Stimulants
Examples
Cocaine
Amphetamines
Methamphetamine
Ritalin

Hallucinogens

Examples
LSD
MDMA (Ecstasy)
Psilocybin
Peyote
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Dissociative Anesthetics
Examples
PCP (Phenyl Cyclohexyl Piperdine)
Ketamine
Dextromethorphan

Narcotic Analgesics
Examples
Heroin
Codeine
Demerol
Methadone
OxyContin

Inhalants
Examples -
Glue
Gasoline
Aerosols
Nitrous Oxide
Amyl Nitrite

Cannabis
This category includes the various forms and products of Cannabis plants
(e.g. marijuana, hashish, Marinol, etc.)

Each category produces a different set of effects on the human mind and body. Each category
exhibits different signs of drug influence, signs which come to light in the Drug Evaluation and
Classification examinations. Each category also includes drugs that are widely abused.

One fact that is abundantly clear is that many drug users don't stick with only one substance,
but instead routinely ingest more than one drug category. This behavior is called "polydrug"
use (the prefix "poly" derives from the Greek word for "many"). Some commonly abused
combinations of drugs include:

. Alcohol and virtually any other drug (for example, out of 173 drivers arrested by
LAPD on suspicion of being under the influence of drugs, 81 (or 47%) had
consumed alcohol and some other drug).

. Marijuana and PCP (A common way of ingesting PCP is to sprinkle it on a
marijuana cigarette and smoke it. The user then automatically ingests both
PCP and Cannabis.)

. Cocaine and Heroin (This combination has its own "street name”. It is

commonly called a "speedball".)
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. Heroin and Amphetamine (This combination is sometimes called a "poor man's
speedball".)

. Heroin and PCP (Sometimes called a "fireball".)

. "Crack" Cocaine and PCP (Sometimes called "space base".)
. "Crack" cocaine and marijuana (Sometimes called "primo".)
. "Crack" and Methamphetamine (Sometimes called "croak".)

The practice of polydrug use is so common that a DRE should expect to encounter many
subjects who are under the influence of more than one category of drugs. Indeed, at some
times and places, polydrug use may be more common than single drug use.

B. Incidence and Characteristics of Drug Use in America

Estimates of the number of American drug users vary widely and are difficult to pinpoint with
any accuracy. Itis known that one drug, alcohol, is occasionally used by at least a majority of
adults in this country. Despite the fact that almost all of the alcohol consumed in this country
is legally manufactured (and taxed) under fairly close governmental scrutiny, experts disagree
as to how many people abuse alcohol, how much they consume, how frequently, etc. Knowledge
of consumption patterns of other drugs is even less exact, since these drugs often are produced
and sold illegally.

Nevertheless, virtually all experts agree that millions of Americans use drugs other than
alcohol. The 2008 National Survey on Drug Use and Health (NSDUH) reported by the
Substance Abuse of Mental Health Services Administration (SAMHSA) obtained survey
information on numerous categories of drugs; marijuana, cocaine, heroin, hallucinogens,
inhalants and non-medical use of prescription drugs. The results confirmed that a large
percentage of the American population use drugs other than alcohol. Marijuana was the most
commonly used illicit drug in 2008 with 15.2 million current users (6.2 percent of the
population).

In 2008, 6.2 million people were users of psychotherapeutic drugs taken non-medically.

The NSDUH survey also reported that an estimated 1.9 million persons were current Cocaine
users.

Hallucinogens were used in the past month by 1.1 million persons including 555,000 users of
Ecstasy. Of the non-medical prescription drug users, an estimated 4.7 million abused pain
relievers, 1.8 million abused tranquilizers, 1.2 million abused stimulants and 300,000 abused
sedative medications.
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C. Incidence of Drug Impaired Driving

Accurate data on the frequency with which people drive while under the influence of drugs is
very hard to come by. First of all, many impaired drivers are never detected. Secondly, since
many drug users also drink alcohol, when they are stopped for impaired driving they may be
arrested (and tabulated in statistics) as alcohol impaired drivers only. Thirdly, when they are
involved in crashes, they may not be tested for drugs other than alcohol.

Nevertheless, some limited studies have been conducted that suggest drug impaired driving is
a problem of significant proportions.

(1)

@)

3)

(4)

(®)

A study was conducted in California of young (15-34 years old) male drivers killed in
crashes during 1982 and 1983. This study covered 440 such drivers. More than half
(51%) were found to have some drug or drugs other than alcohol in them. The most
prevalent drug other than alcohol was cannabis, which was found in 37% of these
young dead drivers. Nearly one-third of these 440 deceased drivers (30%) had
alcohol and cannabis in them.

In what is probably one of the most comprehensive studies of this kind conducted by
the University of Tennessee Medical Center who analyzed the urine samples of
crash-injured drivers for a broad spectrum of drugs, and found that 40 percent had
evidence of drugs other than alcohol.

The U.S. Department of Transportation, National Highway Traffic Safety
Administration (NHTSA) reported that a study of fatally injured drivers from
seven states showed that alcohol was present in more than 50% of the drivers and
other drugs were present in 18% of the drivers.

The 2008 NSDUH, study reported that an estimated 10 million persons aged 12
or older reported driving under the influence of an illicit drug in the past year.

The NHTSA 2007 National Roadside Survey of Alcohol and Drug Use by Drivers
indicated that 16.3% of nighttime drivers tested positive for drugs.
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Topics for Study

1. What does the term "drug" mean, as used in this course?

2. What are the seven categories of drugs? To which category does alcohol belong? To
which category does cocaine belong?

3.  What does "polydrug use" mean?

4. What is a "Speedball"? What is "Space Base"?

5. In the 2007 National Roadside Survey of Alcohol and Drug Use by Drivers Study,
using both blood tests and oral fluids, what percentage of nighttime drivers tested
positive for drugs?
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SESSION IIT

DEVELOPMENT AND EFFECTIVENESS OF THE DRUG
EVALUATION AND CLASSIFICATION PROGRAM
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SESSION IIT DEVELOPMENT AND EFFECTIVENESS OF THE DRUG
EVALUATION AND CLASSIFICATION PROGRAM

Upon successfully completing this session the student will be able to:
0 State the origin and evolution of the Drug Evaluation and Classification program.

0 Describe research and demonstration project results that validate the effectiveness
of the program.

0 State the impact of legal precedents established by case law.

0 Correctly answer the "topics for study" questions at the end of this session.
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A. Origin and Evolution of the Program

The Drug Evaluation and Classification program was developed by personnel of the Los
Angeles Police Department (LAPD). The initial impetus for the program stemmed from the
frequent encounters, by experienced traffic enforcement officers, with drivers who were clearly
impaired but whose blood alcohol concentrations were very low or zero. The logical suspicion
was that these drivers were under the influence of drugs other than alcohol. But obtaining
convincing evidence to back up that suspicion was not easy. Occasionally, officers succeeded in
having physicians examine their low BAC subjects, sometimes resulting in a medical diagnosis
of drug influence. But medical personnel typically receive little or no training in the
recognition of specific signs of drug impairment, particularly at street level doses; therefore,
they often were unable or reluctant to offer a judgment about a subject's condition. As a result,
many drivers who almost certainly were under the influence were not prosecuted or convicted.

Two LAPD sergeants were instrumental in organizing a program to help police officers develop
the skills needed to perform their own assessments of drug-impaired drivers. One was Dick
Studdard, a traffic officer, the other was Len Leeds, a narcotics officer. They undertook
independent research by consulting with physicians, enrolling in relevant courses, studying
text books and technical articles, etc. Also, they secured management level support within
LAPD to continue and accelerate the research and development effort. With the assistance of
many others, Sergeants Studdard and Leeds ultimately succeeded in developing a drug
recognition program based on a three-step process:

STEP ONE
Verify that the subject is impaired, and verify that the subject's blood alcohol
concentration is not consistent with the degree of impairment that is evident.

STEP TWO
Determine whether the impairment is drug or medically related (i.e. injury or illness).

STEP THREE
Use proven diagnostic procedures to determine the category (or combination of categories)
of drugs that is the likely cause of the impairment.

In 1979, the drug recognition program received the official recognition of the LAPD.

Persons unfamiliar with drugs sometimes wonder why it is necessary to use an elaborate set of
diagnostic procedures to point toward the likely category of drugs. At first glance, it might
seem that the easily observable inconsistency between the subject's impairment and his or her
BAC would be sufficient. In other words, if the subject is obviously impaired, and if the alcohol
level in the subject's blood is not enough to account for that impairment, why not simply obtain
a blood sample and analyze it for drugs? For several reasons, this simplistic approach would
not work.

. The request for a blood or urine sample should be based on (at least) the
strongest articulable evidence of drugs that is available. The mere inconsistency
between BAC and observable impairment might not be deemed (by courts or by
motor vehicle licensing agencies) as sufficient to justify the subsequent chemical
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test. For example, it could be argued that the subject is ill or injured, or is
simply very susceptible to the effects of even low doses of alcohol. It is
preferable if the officer who initiates the chemical test for drugs can articulate a
credible basis for believing that those drugs are present.

The subject may simply refuse to submit to the test. Although that action might
put the subject's driver's license in jeopardy of suspension or revocation, it also
will deny the prosecution access to the scientific evidence of drug involvement.
Conviction or acquittal in such a case may hinge on the officer's ability to submit
detailed and convincing testimony concerning the signs pointing toward a
specific category or categories of drugs.

Chemical tests of blood or urine usually disclose only whether or not a particular
drug was recently used. The chemical test cannot be relied upon to determine
whether the drug was psychoactive in the subject at that time (i.e. whether the
subject was "under the influence" of the drug, within the meaning of the law).
The DRE is needed to establish the fact that the drug was indeed causing

impairment.

Analysis of blood (or urine) samples for "drugs" can be very expensive, and may
require a large volume. Practical constraints require that the officer requesting
the chemical analysis be able to point the laboratory technician toward the type
of drugs most likely to be found in the sample.

Several new and innovative methods for drug toxicological analysis are currently
being researched. These include, but are not limited to, saliva and hair
sampling. As these methods are accepted in the scientific community, they will
be evaluated for incorporation into the DEC program.

There is always the possibility that a person suspected of drug impairment is
actually suffering from an illness or injury requiring medical attention. If the
subject's sample is simply drawn for subsequent analysis, and they are not
examined by someone qualified to recognize the presence -- or absence -- of
symptoms of drug impairment, the medical problem may not be discovered until
it is too late. DRE’s take justifiable pride in the numerous instances where they
have secured prompt medical care for persons initially suspected of drug abuse.

B. Evidence of Program Effectiveness

Proof of the effectiveness of the DEC program began to be accumulated from the very outset of
the program. LAPD personnel demonstrated that they could conduct examinations that led
directly to the conviction of drug impaired drivers and other drug law violators. They also
demonstrated that they could train others to conduct these examinations successfully.

Scientific evidence that the examinations provide accurate indicators of drug categories began
to be accumulated in the early 1980's. The National Highway Traffic Safety Administration
sponsored a controlled, laboratory evaluation of the LAPD drug recognition procedures. The
evaluation was conducted by researchers from Johns Hopkins University, assisted by senior

HS172 R01/11

4



000040

drug recognition experts from LAPD. The researchers recruited volunteers who agreed to
consume a variety of drugs, and other substances, under the researchers' supervision. During
each experimental session, each volunteer swallowed a "pill" and smoked a "cigarette".
Subsequently, each volunteer was examined independently by four LAPD DREs.

The "pills" given to volunteers contained one of the following:

a placebo (i.e. no drug at all)

Secobarbital (a CNS Depressant)

Valium (i.e. Diazepam -- another CNS Depressant)
d-amphetamine (a CNS Stimulant)

The "cigarette" contained marijuana or a placebo (i.e. no drug) marijuana that either actually
contained THC or from which the THC had been removed (i.e., a placebo).

No combinations of drug categories were administered to any volunteer on any session. That
1s, if a volunteer received a marijuana cigarette, then that volunteer received a placebo pill. If
the volunteer received a "loaded" pill (i.e. with a drug), then his or her cigarette was a placebo.
Some volunteers on some sessions received no drug at all 1.e. both the "pill" and the "cigarette"
were placebos.

Two different dose levels of marijuana, diazepam and d-amphetamine were used. That is,
some of the marijuana cigarettes were "weak" and some were "strong". Similarly, some of the
diazepam and d-amphetamine pills were "weak" and some "were strong". All of the
secobarbital pills were "strong". Note: The "strong" dose levels were significantly weaker than
the drugs typically abused by impaired drivers encountered by police officers.

A most important condition of this laboratory experiment was that neither the volunteers nor
the LAPD officers knew what drugs the volunteers had received. Also, the DRE's were not
allowed to "compare notes" concerning their examinations of the subjects. Each DRE
conducted his or her examinations in a separate room, and each had to reach an independent
judgment as to what category (if any) of drug was present.

The DREs' performance in the laboratory experiment was excellent. They correctly classified
95% of the placebos only subjects as "not impaired". Conversely, they correctly classified 98.7%
of the subjects who received "strong" drug doses as "impaired". Furthermore they correctly
identified the category of drugs for 91.7% of those "strong" dose subjects.

The DREs were less successful in identifying the volunteers who received "weak" drug doses.
For example, they classified as "impaired" about one-third of the subjects who received "weak"
marijuana cigarettes, and about one-sixth of those who received "weak" d-amphetamine pills.
However, it is unlikely that those "weak" dose subjects would have been stopped by officers, if
they actually had been driving.
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NHTSA followed up the laboratory experiment by sponsoring a Field Validation Study, in Los
Angeles. Arrangements were made to have an independent laboratory analyze blood samples
drawn from persons actually arrested on suspicion of drug impaired driving. Any subject who
was involved in a crash was excluded from the study, since injuries could have confounded the
drug examination. Similarly, any subject who refused to submit to the blood test was excluded,
since there would have been no way to substantiate or refute the DRE's conclusions.

Ultimately 173 suspected drug impaired drivers were included in the Field Validation Study.
Each was examined by a DRE and subsequently provided a blood sample for analysis by the
independent laboratory.

A number of important facts emerged from the Field Validation Study:

1.

When a trained drug recognition expert concludes that a subject is under the
influence of drugs, chances are very good that the subject actually has drugs in his or
her body. Only one of the 173 subjects were found to have no alcohol or other drug.
Only ten others were found to have alcohol only. Thus, 93.6% of the subjects were
confirmed to have drugs other than alcohol in their bodies. Of the 173 subjects, 125,
or 72%, had ingested two or more drugs other than alcohol.

Polydrug use is very common. Only 21% of the subjects had consumed one drug
other than alcohol. The study found 47% had two drugs in their system other than
alcohol. Also 25% had three or more drugs other than alcohol in their system. Among
the more common combinations were the following:

Alcohol and PCP (23 subjects)

Alcohol and Cannabis (19 subjects)
Alcohol, PCP and Cannabis (18 subjects)
Cannabis and PCP (20 subjects)

The independent blood analyses confirmed the DREs' opinions in most cases.
Overall, for more than nine out of ten subjects (92.5%), the blood test confirmed the
presence of at least one drug category "predicted" by the DREs.

Confirmation rates varied among the categories, as follows:

Category Percent Confirmed by Blood
PCP* 92%
Narcotic Analgesics 85%
Cannabis 78%
Depressants (other than alcohol) 50%
CNS Stimulants 33%

*Study data for PCP was collected when PCP was considered a DRE drug category.

5.

The relatively low confirmation rates for CNS Depressants and CNS Stimulants may
have been due to limitations in the laboratory rather than because of misjudgments
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by the DREs. For example, the laboratory analyzed the blood only for the
subcategories of Depressants known as the Barbiturates and the Benzodiazepines;
there are many Depressant drugs that do not belong to those two groupings. In
addition, the blood samples were not frozen prior to their shipment to the laboratory.
Unfortunately, Cocaine continues to metabolize in unfrozen blood samples.
Therefore, it is possible that in some samples obtained from Stimulant abusers, the
Cocaine simply disappeared before the samples were analyzed.

In a study conducted in 1990, the Arizona Department of Public Safety's Central Regional
Crime Laboratory compiled records of the toxicological analyses corresponding to DREs'
opinions from 1987 to 1990. A total of 526 cases were analyzed showing that a laboratory
confirmation rate of 86.5% had been achieved.

Numerous other states have conducted comparisons of laboratory analysis and DRE opinions,
with the correlation rates generally exceeding 80%.

The overall conclusion of both the laboratory and field studies is that the Drug Evaluation and
Classification program is a worthwhile tool for enforcement of drug-impaired driving. The tool
is not 100% accurate, especially in a climate of polydrug use. However, it will furnish reliable
evidence of the link between a particular subject and a particular category of drugs in more
than a majority of cases.

C. Case Law Review

American courts employ either the Frye or Daubert Standard for determining the admissibility
of scientific evidence. The Frye Standard is the traditional test for determining the admissibility of
scientific evidence. The standard derives from Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), a
case involving the admissibility of the systolic blood pressure deception test (the precursor to
today’s polygraph test). Essentially, Frye courts admit new or novel scientific evidence only if
the evidence is “generally accepted” in the “relevant scientific communities.” The “general
acceptance” standard does not require “unanimity of view.” The Frye Standard does not apply
to evidence that has passed from the stage of experimentation to reasonable demonstrability.
This distinction makes sense because the purpose of requiring general acceptance is to ensure
that a party cannot gain an unfair advantage by finding an obscure witness who will attest to
obscure techniques or “junk science” without being subject to any kind of real scrutiny. The
Frye general acceptance standard applies to methods and techniques only; it does not apply to
pure expert opinion testimony based on training and experience. In other words, an expert’s
opinion itself need not be generally accepted. If the evidence is not new or novel, the evidence
is admissible if it is sufficiently reliable to be relevant.

The DEC Program is receiving increasingly favorable attention in court. Courts in various
states have ruled favorably on the program the DRE process. Some judges have held that the
DRE examination procedures meet the Frye Standard for admissibility of “new” scientific
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evidence, while others have ruled that the Frye Standard need not apply. The Frye Standard is
set by the U.S. Supreme Court to govern the admissibility of "new" scientific evidence. In
effect, these courts took judicial notice of the DEC Program, so that it is no longer necessary --
within the jurisdictions of those specific courts -- to introduce expert scientific testimony to
secure the admissibility of the results of a drug influence examination.

Some of the courts which have rendered decisions are (1) the Municipal Court of the City of
Tucson, County of Pima, State of Arizona (acting in "State of Arizona vs. Dayton Johnson and
Samuel Rodriguez, et al.", numbers 90056865 and 90035883). The court ruled that the Frye
Standard was met. This decision was appealed to the Arizona Supreme court which ruled that
the Frye standard did not apply to the DEC Program. (2) the Municipal Court of Minneapolis,

State of Minnesota (acting in State of Minnesota, City of Minneapolis vs. Larry Michael
Klawitter, 518 N.W. 2nd 577), ruled that outside of nystagmus, the DEC Program is not subject
to the Frye Standard. (3) the County Court of Boulder, State of Colorado (State of Colorado vs.
Daniel Hernandez, 92M181) also ruled that the procedures utilized by DRE’s are not new or
novel and that the Frye Standard did not apply. (4) Washington v. Baity, 991 P. 2d 1151, 140
Wn. 2d 1 (Washington 2000), the court determined that Frye applies to the protocol because
the

process has “scientific elements.” These are examples of decisions illustrating the acceptance
the DEC Program in many courts across the nation.

One key element of the drug influence evaluation namely, Horizontal Gaze Nystagmus (HGN)
has been found to meet the Frye Standard by several State Supreme Courts. The first case
that led to statewide judicial notice of HGN is commonly known as "State vs. Blake" (718 P.2d
171; Arizona, 1986). See also "State vs, Superior Court of County of Cochise, 149 Ariz 269, 718
P.2d 171, 60 ALR 4th, 1103). In this landmark ruling, the Arizona Supreme Court also set
standards governing the training of officers who would be qualified to testify about HGN. The
court also explicitly ruled that HGN cannot be used to establish BAC quantitatively in the
absence of a chemical test.

To Summarize:

The prevailing trend in court is to accept HGN as evidence of impairment, provided the proper
scientific foundation is laid. However, courts consistently reject any attempt to derive a
quantitative estimate of BAC from nystagmus. Keep in mind that neither nystagmus nor any
other elements of the drug influence evaluation are intended to substitute for chemical testing.
It is true that there is an approximate, statistical relationship between BAC and angle of
onset, but this approximate relationship is not sufficiently reliable to permit BAC "prediction"
in any individual case.
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Topics for Study

1. State four reasons why it is important not to rely simply on a chemical test to establish a
subject's drug impairment.

2. What categories of drugs were included in the Johns Hopkins Laboratory Study

3. In what percentage of cases in the Los Angeles Field Validation Study did blood tests
confirm the DREs' opinion that PCP was present?

4.  What percentage of subjects were found to be polydrug users in the LAPD Field
Validation Study?

5.  What was the landmark State Supreme Court case that upheld the use of HGN as
evidence of impairment?

6. What do we call the standards for admissibility of scientific evidence, set by the U.S.
Supreme Court?

7. Which State first found the Drug Evaluation and Classification procedures met the
standards of scientific evidence?

HS172 RO1/11 10



000045

ATTACHMENT A

“Frye” Decisions Regarding Admissibility
of Drug Recognition Expert Testimony

“Frye” refers to a United States Federal Court opinion dealing with the admissibility of
scientific evidence. The court established that new or novel scientific evidence, or the novel
application of scientific principles, must be shown to have met with general acceptance in the
relevant scientific community before it can be admitted.

1990

State of Arizona v. Dayton Johnson and Samuel Rodriguez, et al. Defendants
Nos 90056865 & 90035883 (Unpublished Opinion).

The Municipal Court of the City of Tucson, County of Pima, State of Arizona

“Virtually all the witnesses agreed that the scientific procedures utilized by trained drug
recognition experts are reliable and are generally accepted in the scientific community. The
methodology in place, used by trained law enforcement personnel in the field, has been shown
to produce reasonably reliable and uniform results that will contribute materially to the
ascertainment of the truth.”

On May 7, 1992, the Arizona Supreme Court heard oral arguments in a special proceeding
regarding this case. The Justices uniformly rejected the application of “Frye” to the DRE
procedures. The Chief Justice observed that the component examination procedures had been
established for fifty years.

The prosecutors in this case were Tom Rankin (Tucson) and Cliff Vanell (Phoenix).
Expert witnesses for the prosecution included: Sgt. Richard Studdard, LAPD, Marcelline
Burns, Ph.D., Sgt. Thomas Page, LAPD, Zenon Zuk, M.D., and Eugene Adler, toxicologist.

1992

County Court, Boulder, Colorado

Case No. 92M181 (Unpublished Opinion)

People of the State of Colorado v. Daniel Hernandez

“The DRE methods are accepted within the scientific community because they have found to be
reliable.”

“The Court finds that the expert does have sufficient specialized knowledge to assist the jurors
in better deciding whether the defendant drove his car when under the influence of a specific
drug. The DRE testimony can be used at trial provided a sufficient foundation is laid.”
Overall, this court ruled that the procedures used by DRE’s are not new or novel scientific
techniques that must meet the “Frye” standard.

The prosecutor in this case was David Archeluta (Boulder County). Expert witnesses for the
prosecution include: Sergeant Thomas Page, LAPD, Zenon Zuk, M.D., Marcelline Burns, Ph.D.,
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Rick Abbott, M.D., and Laurel Farrell (chemist).

1993

State of Minnesota in Supreme Court, C6-93-2092, filed June 30, 1994. (Unpublished
Opinion)

State of Minnesota, City of Minneapolis vs. Larry Michael Klawitter, 518 N.W.2d 577
(1994)

“Given proper foundation and subject to other qualifications, opinion testimony by experienced
police officers trained in use of so-called drug recognition protocol is generally admissible in
evidence in a trial of a defendant for driving while under the influence of a controlled
substance.”

The Court determined that the gaze nystagmus test satisfies the requirements of “Frye”.

“We agree with the trial court that the officer should be allowed to give an opinion based on the
officer’s training and experience and his or her observations following the 12-step drug
recognition protocol, as long as (a) there is sufficient foundation for the specific opinion
expressed, (b) the state does not attempt to exaggerate the officer’s credentials by referring to
the officer as a “Drug Recognition Expert” or to unfairly suggest that the officer’s opinion is
entitled to greater weight than it deserves, and...” “We add only that it should be obvious that
the mere fact that such opinion testimony by itself will be sufficient to support a guilty verdict.”

The court also determined that, outside of nystagmus, the components of a DRE examination
are not scientifically new and are not subject to the “Frye” test.

The trial court stated, “...there is nothing scientifically new, novel, or controversial about any
component of the DRE protocol itself. The symptomatology matrix used by DRE’s to reach
their conclusions is not new and is generally accepted in the medical community as an accurate
compilation of signs and symptoms or impairment by the various drug categories.”

The prosecutor in this case was Karen Herland (City of Minneapolis). Expert witnesses for the
prosecution included: Sergeant Thomas Page, LAPD, Dr. Marcelline Burns (psychologist), Dr.
David Peed (optometrist), Dr. Zenon Zuk (medical doctor), Eugene Adler (criminalist), Dr. S.J.
Jejurikar (Minnesota Bureau of Criminal Apprehension), and Robert Meyer (toxicologist).
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1994

11tk Judicial Circuit in and for Dade County, Florida
Case No. 256998,9-1 (Unpublished Opinion)

State of Florida v. Frederick Williams

Judge Maxine Cohen Lando

Original filed January 19, 1995

“Given proper foundation and subject to other qualifications, opinion testimony by an
experienced police officer trained in the use of the drug recognition protocol is generally
admissible in evidence in a trial of a defendant charged with driving under the influence of a
controlled or chemical substance. Furthermore, Horizontal Gaze Nystagmus (HGN) test
results are generally admissible to establish (1) that the defendant was impaired; and/or (2)
that the defendant was over the legal limit; and/or (3) the defendant’s specific breath or blood
alcohol level at the time he performed the test.”

This court found that the “Frye” standard is inapplicable to the DRE Protocol because neither
the protocol nor any of its subsets (including HGN, VGN, and Lack of Convergence) are
“scientific”.

Further, these tests are neither new nor novel. The Court also state that “Frye” is inapplicable
to HGN, VGN, and LOC because none of them are new or novel. “None of these tests or the
theories and procedures they encompass, are new, novel, or emerging scientific techniques.
The medical and psychological professions have acknowledged the tests’ underlying theories
and procedures for decades.”

The Court concluded:

“Drug recognition training is not designed to qualify police officers as scientists, but to train
them as observers. The training is intended to refine and enhance the skill of acute
observation...and to focus that power...in a particular situation.”

This court followed the Klawitter (Minnesota) decision, that it requires the state to “lay a
proper predicate before referring to a DRE as anything other than a DRE or Drug Recognition
Evaluator or Examiner.”

“The real issue is not the admissibility of the evidence, but the weight it should receive. That is
a matter for the jury to decide.”

The prosecutor in this case was Steve Talpins (Dade County). Expert witnesses for the

prosecution in this case included: Marcelline Burns, Ph.D., Zenon Zuk, M.D., Robert Dobie,
M.D., Sergeant Thomas Page, LAPD, and others.
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2000

Case No. 66876-1

State of Washington vs. Michael Baity
Judge J. Talmadge, WA Supreme Court
Original filed 2000

In this case, the court was asked to determine if a drug recognition protocol, used by trained
drug recognition officers to determine if a suspect’s driving is impaired by a drug other than
alcohol, meets the requirements of Frye v. United States, 293 F. 1013,34 A.LL.R. 145 (1923), for
novel scientific evidence.

The issue brought before the court was; Is a drug recognition program novel scientific evidence
generally accepted in the scientific community, thus satisfying the Frye test for admissibility?

The facts in this case were:

The state charged Baity with one count of DUI, in violation of RCW 46.61.502 (1) (b) (c), and
one count of driving while license suspended in the third degree, in violation of RCW
46.20.342(1)(c), after he failed roadside SFST’s and showed signs of drug impairments.

In a pretrial motion in Baity’s case, the State sought to qualify the DREs as experts and to
obtain a ruling on the admissibility of DRE evidence with respect to the defendant’s drug
impairment and the evaluation process used to determine that impairment. Specifically, the
State sought to admit testimony that Baity’s impairment was consistent with the symptoms
associated with one of seven categories of drugs. Additionally, the state moved to admit
testimony regarding the use of the horizontal gaze nystagmus (HGN) test, both for the
detection of alcohol and for the detection of drugs. Baity moved to suppress all DRE evidence,
including the HGN test, on the basis that the DRE program and protocol constitute novel
scientific evidence subject to the Frye test for admissibility.

On May 19, 1998, the Pierce County District Court judges issued their opinion titled, “Opinion
Regarding Admissibility of HGN and DRE.” In that opinion, they denied the defendants’
motions to suppress the field sobriety tests (SFSTs) as to their alcohol impairment, holding
those tests are “reasonably understandable to the ordinary person” and therefore not subject to
Frye. Clerk’s Papers at 56. The court also noted some features of the DRE protocol were either
not of a scientific nature or were scientific, but not novel.

The court ruled that after analyzing the DRE protocol and the approach of other courts to its
admissibility, that the DRE protocol and the chart used to classify the behavioral patterns
associated with seven categories of drugs have scientific elements meriting evaluation under
Frye. They also found that the protocol to be accepted in the relevant scientific communities.
However, the court ruled that there is confined situations where all 12-steps of the protocol
have been undertaken. Moreover, an officer may not testify in a fashion that casts an aura of
scientific certainty to the testimony. The officer also may not predict the specific level of drugs
present in a suspect. The DRE officer, properly qualified, may express an opinion that a
suspect’s behavior and physical attributes are or are not consistent with the behavioral and
physical signs associated with certain categories of drugs.
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The court also held that the protocol meets the mandate of Frye. An officer may testify
concerning such drug impairment, subject to the limitations set forth in this opinion, upon
meeting the requirements of ER 702 and 703 for the admission of expert opinion testimony.
The court reversed the suppression orders of the Pierce County District Court and remanded
the cases for further proceedings consistent with this opinion.

2003

Case No. CR-2003-00025

State of New Mexico vs. Miriam Aleman
State of New Mexico, County of Dona Ana
Third Judicial District

Judge Silvia E. Cano-Garica

Defendant made a motion In Limme to exclude the testimony of the DRE officer. They heard
the testimony of various witnesses and reviewed the State’s Brief in support of the DRE
testing. Testimony and other applicable documents found that:

The DRE officer was recognized as an expert of DRE testing based upon his specialized
knowledge and experience, the DRE evaluation method is generally accepted in the particular
scientific field of forensic toxicology, the DRE evaluation provides critical information which
assists the toxicologist in forming an opinion as to whether the driver was impaired by the use
of drugs at or near the time the driver was driving the motor vehicle.

The DRE protocols are the application or incorporation of traditional techniques in the biology,
physiology, anatomy, chemistry, pharmacology and toxicology fields, and the ultimate decision
as to the driver’s alleged impairment, based on all of the testimony received, rests with the

jury.

2004

Case No. CR 03-8203

State of Nebraska vs. Timothy J. Cubrich
Judge Todd J. Hutton, Sarpy Co. Court

The court was asked to determine the admissibility of the law enforcement officer’s opinion
that the defendant was under the influence of a drug, other than alcohol, to the extent that his
abilities to safely operate the vehicle were appreciable impaired.

To this end the court applied the standards set forth in Schafersman v. Agland Coop, 262 Neb.
215, 631 N.W. 2d 862 (2001), having adopted Daubert v. Merrel Dow Pharmaceuticals, Inc.,
509 U.S.579 (1993), as the controlling authority in determining the admissibility of expert
opinion testimony.

The court concluded: Since Daubert, the court now serves in the “gatekeeping” role in which it
is called upon to determine the reliability and relevance of expert testimony. There is no Case
Law in Nebraska which has specifically addressed the issue of expert testimony relating to
impaired drivers suspected of using drugs. Nor is there a statutory procedure by which Drug
Recognition Examinations or the opinions derived there from have been codified.
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Application of the Daubert standard provided a number of considerations the court used in
determining the admissibility of evidence through the testimony of an expert, which included:

The 12-step protocol which relies on determining if a person is drug impaired has been
recognized in the scientific community, including physicians, ophthalmologists, and forensic
toxicologists, as a dependable methodology by which an officer, properly trained, can identify
impairment and the category of drug(s) which are impairing the suspect’s cognitive and
physical capabilities.

The methodology is reliable because it is dependent on a fixed set of assessments which are
verified by a toxicology test. The evaluation process includes HGN testing which has been
found to meet the Frye standard of admissibility. Additionally, the HGN and VGN tests have
been subject to peer review and publication. The remaining tests serve to screen the suspect’s
mental and physical condition documenting clues explaining why the person may or may not be
impaired and if so the source(s) involved.

The drug recognition assessment is a tool by which a specially trained officer can conclude
“based on the totality of results” whether or not a person is impaired by a drug other than
alcohol.

The court found that the DREs opinion was correct in that the Defendant showed signs of
impairment from a drug, other than alcohol, which caused him to seek a toxicological
examination. The category of drug is admissible for the limited purpose of establishing
foundation for drug screen conducted by the toxicologists.
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ATTACHMENT B

American Prosecutors Research Institute
National Traffic Law Center

HORIZONTAL GAZE NYSTAGMUS
STATE CASE LAW SUMMARY

INTRODUCTION

The following state case law summary contains the seminal cases for each state, the
District of Columbia and the Federal courts on the admissibility of HGN. Three main issues
regarding the admissibility of the HGN test are set out under each state: evidentiary
admissibility, police officer testimony, and purpose and limits of the HGN test results. The
case or cases that address each issue are then briefly summarized and cited.

Alabama

I. Evidentiary Admissibility

HGN is a scientific test that must satisfy the Frye standard of admissibility. The Supreme
Court of Alabama found that the State had not presented “sufficient evidence regarding the
HGN test’s reliability or its acceptance by the scientific community to determine if the
Court of Criminal Appeals correctly determined that the test meets the Frye standards.”
Malone v. City of Silverhill, 575 So.2d 106 (Ala. 1990).

I1. Police Officer Testimony Needed to Admit HGN Test Result

The Court did not address this issue.

ITI. Purpose and Limits of HGN

The Court did not address this issue.

Alaska

I. Evidentiary Admissibility

HGN is a scientific test. It is generally accepted within the relevant scientific community.
Ballard v. Alaska, 955 P.2d 931, 939 (Alaska Ct. App. 1998).

I1. Police Officer Testimony Needed to Admit HGN Test Result

A police officer may testify to the results of HGN testing as long as the government
establishes a foundation that the officer has been adequately trained in the test.
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Ballard, 955 P.2d at 941.
III. Purpose and Limits of HGN

HGN testing is “a reliable indicator of a person’s alcohol consumption and, to that extent,
HGN results are relevant.” The court cautioned that the HGN test could not be used to
correlate the results with any particular blood-alcohol level, range of blood-alcohol levels, or
level of impairment. Ballard, 955 P.2d at 940.

Arizona

I. Evidentiary Admissibility

HGN is a scientific test that needs to satisfy the Frye standard of admissibility. State has
shown that HGN satisfies the Frye standard. State v. Superior Court (Blake), 718 P.2d 171,
181 (Ariz. 1986) (seminal case on the admissibility of HGN).

II. Police Officer Testimony Needed to Admit HGN Test Result

“The proper foundation for [admitting HGN test results] . . . includes a description of the
officer's training, education, and experience in administering the test and showing that
proper procedures were followed.”

Arizona ex. rel. Hamilton v. City Court of Mesa, 799 P.2d 855, 860 (Ariz. 1990).

See also Arizona ex. Rel. McDougall v. Ricke, 778 P.2d 1358, 1361 (Ariz. Ct. App. 1989).
III. Purpose and Limits of HGN

HGN test results are admissible to establish probable cause to arrest in a criminal hearing.
State v. Superior Court (Blake), 718 P.2d at 182.

“Where a chemical analysis has been conducted, the parties may introduce HGN test
results in the form of estimates of BAC over .10% to challenge or corroborate that chemical

analysis.” Ricke, 778 P.2d at 1361.

When no chemical analysis is conducted, the use of HGN test results “is to be limited to
showing a symptom or clue of impairment.” Hamilton, 799 P.2d at 858.

Arkansas

I. Evidentiary Admissibility

Novel scientific evidence must meet the Prater (relevancy) standard for admissibility.
Because law enforcement has used HGN for over thirty-five years, a Prater inquiry is not

necessary as the test is not “novel” scientific evidence. Whitson v. Arkansas, 863 S.W.2d
794, 798 (Ark. 1993).
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II. Police Officer Testimony Needed to Admit HGN Test Result
The Court did not address this issue.
III. Purpose and Limits of HGN

HGN may be admitted as evidence of impairment, but is not admissible to prove a specific
BAC. Whitson, 863 S.W.2d at 798.

California

I. Evidentiary Admissibility

HGN is a scientific test and the Kelly/Frye “general acceptance” standard must be applied.
California v. Leahy, 882 P.2d 321 (Cal. 1994). California v. Joehnk, 35 Cal. App. 4tk 1488,
1493, 42 Cal. Rptr. 2d 6, 8 (Cal. Ct. App. 1995).

“...A consensus drawn from a typical cross-section of the relevant, qualified scientific
community accepts the HGN testing procedures....”

Joehnk, 35 Cal. App. 4th at 1507, 42 Cal. Rptr. 2d at 17.

II. Police Officer Testimony Needed to Admit HGN Test Result

Police officer testimony is insufficient to establish “general acceptance in the relevant
scientific community.” Leahy, 882 P2d. at 609. Also see People v. Williams, 3 Cal. App. 4th
1326 (Cal. Ct. App. 1992).

Police officer can give opinion, based on HGN and other test results, that defendant was
intoxicated. Furthermore, police officer must testify as to the administration and result of
the test. Joehnk, 35 Cal. App. 4th at 1508, 42 Cal. Rptr. 2d at 18.

ITI. Purpose and Limits of HGN

HGN may be used, along with other scientific tests, as some evidence that defendant was
impaired. Joehnk, 35 Cal. App. 4th at 1508, 42 Cal. Rptr. 2d at 17.

HGN test results may not be used to quantify the BAC level of the defendant.
California v. Loomis, 156 Cal. App. 3d Supp. 1, 5-6, 203 Cal. Rptr. 767, 769-70 (1984).

Connecticut
I. Evidentiary Admissibility

Proper foundation must be established in accordance with Daubert prior to the introduction
of HGN test results. State v. Russo, 773 A. 2d 965 (Conn. App. Ct. 2001).

Also see, Connecticut v. Merritt, 647 A.2d 1021, 1028 (Conn. App. Ct. 1994). HGN must
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meet the Frye test of admissibility. In this case, the state presented no evidence to meet its
burden under the Frye test.

HGN satisfies the Porter standards and is admissible. (In State v. Porter, 698 A.2d 739
(1997), the Connecticut Supreme Court held the Daubert approach should govern the
admissibility of scientific evidence and expressed factors to be considered in assessing
evidence.) Connecticut v. Carlson, 720 A.2d 886 (Conn. Super. Ct. 1998).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Must lay a proper foundation with a showing that the officer administering the test had the
necessary qualifications and followed proper procedures. Connecticut v. Merritt, 647 A.2d
1021, 1028 (Conn. App. Ct. 1994).

ITI. Purpose and Limits of HGN

HGN test results can be used to establish probable cause to arrest in a criminal hearing.
Connecticut v. Royce, 616 A.2d 284, 287 (Conn. App. Ct. 1992).

Delaware
I. Evidentiary Admissibility

HGN evidence is scientific and must satisfy the Delaware Rules of Evidence standard.
Delaware v. Ruthardt, 680 A.2d 349, 356 (Del. Super. Ct. 1996).

HGN evidence is acceptable scientific testimony under the Delaware Rules of Evidence.
Ruthardt, 680 A.2d at 362.

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer may be qualified as an expert to testify about the underlying scientific
principles that correlate HGN and alcohol. Delaware police receiving three-day (twenty-four
hour) instruction on HGN test administration are not qualified to do this.

Ruthardt, 680 A.2d at 361-62.

Police officer testimony about training and experience alone, without expert testimony, is
not enough foundation to admit HGN test results.

Zimmerman v. Delaware, 693 A.2d 311, 314 (Del. 1997).

ITI. Purpose and Limits of HGN

HGN test results admissible to show probable cause in a criminal hearing.
Ruthardt, 680 A.2d at 355.

HS172 RO1/11 20



000055

HGN test results admissible to show probable cause in a civil hearing.
Cantrell v. Division of Motor Vehicles, 1996 Del. Super. LEXIS 265 (Del. Super. Ct. Apr. 9,
1996).

HGN test results cannot be used to quantify the defendant’s BAC. However, they can be
used as substantive evidence that the defendant was “under the influence of intoxicating
liquor.” Ruthardt, 680 A.2d at 361-62.

District of Columbia

I. Evidentiary Admissibility

The Court does not address this issue.

II. Police Officer Testimony Needed to Admit HGN Test Result

The Court used the case law of other jurisdictions to come to the conclusion that the Officer
in the case could testify as an expert on the administration and the results of the HGN test.

Therefore, in this case, the evidence was properly admitted using the Officer as the expert.
See Karamychev v. District of Columbia, 772 A. 2d 806 (D.C. App. 2001).

ITI. Purpose and Limits of HGN

The Court has not yet addressed this issue.
Florida

I. Evidentiary Admissibility

The 34 District Court found HGN to be a “quasi-scientific” test. Its application is dependent
on a scientific proposition and requires a particular expertise outside the realm of common
knowledge of the average person. It does not have to meet the Frye standard because HGN
has been established and generally accepted in the relevant scientific community, and has
been Frye tested in the legal community. The court took judicial notice that HGN is reliable
based on supportive case law from other jurisdictions, numerous testifying witnesses and
studies submitted. It is “no longer ‘new or novel” and there is simply no need to reapply a
Frye analysis.” Williams v. Florida, 710 So. 2d 24 (Fla. Dist. Ct. App. 1998).
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The 4t District Court found HGN to be a scientific test. However, because it is not novel,
the Frye standard is not applicable. However, “[e]ven if not involving a new scientific
technique, evidence of scientific tests is admissible only after demonstration of the
traditional predicates for scientific evidence including the test's general reliability, the
qualifications of test administrators and technicians, and the meaning of the results.”
Without this predicate, “the danger of unfair prejudice, confusion of issues or misleading
the jury from admitting HGN test results outweighs any probative value.” The state did not
establish the appropriate foundation for the admissibility of HGN test results.

Florida v. Meador, 674 So. 2d 826, 835 (Fla. Dist. Ct. App. 1996), review denied, 686 So. 2d
580 (Fla. 1996).

II. Police Officer Testimony Needed to Admit HGN Test Result

“We take judicial notice that HGN test results are generally accepted as reliable and thus
are admissible into evidence once a proper foundation has been laid that the test was
correctly administered by a qualified DRE [Drug Recognition Expert].”

Williams, 710 So. 2d at 32.

Also see Bown v. Florida, 745 So. 2d 1108 (FI. Dist. Ct. App. 1999) which expands Williams.
Allows trooper to explain HGN, but district requires confirmatory blood, breath or urine

test before admitting HGN into evidence.

No evidence presented as to the police officer’s qualifications nor administration of the
HGN test in this case. Meador, 674 So. 2d at 835.

II1. Purpose and Limits of HGN

The HGN test results alone, in the absence of a chemical analysis of blood, breath, or urine,
are inadmissible to trigger the presumption provided by the DUI statute, and may not be
used to establish a BAC of .08 percent or more. Williams, 710 So. 2d at 36.

Georgia

I. Evidentiary Admissibility

The HGN test is admissible as a “scientifically reliable field sobriety evaluation” under the
Harper “verifiable certainty” standard. Manley v. Georgia, 424 S.E.2d 818, 819-20 (Ga. Ct.
App. 1992).

HGN testing is judicially noticed as a scientifically reliable test and therefore expert

testimony is no longer required before the test results can be admitted.
Hawkins v. Georgia, 476 S.E.2d 803, 808-09 (Ga. Ct. App. 1996).
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II. Police Officer Testimony Needed to Admit HGN Test Result

Police officer, who received specialized training in DUI detection and worked with a DUI
task force for two years, was permitted to testify that, in his opinion, defendant was under
the influence. Sieveking v. Georgia, 469 S.E.2d 235, 219-20 (Ga. Ct. App. 1996).

A police officer who testifies to the results, administration, and procedure of HGN may be
cross-examined about those areas even if the state only offers him as a POST-certified
officer. This is because the analysis and expertise needed for HGN go far beyond those

needed by a lay person who observes the walk and turn or one leg stance tests. James v.
State, 2003 WL 1540235 (Ga. App.).

ITI. Purpose and Limits of HGN

HGN test can be admitted to show that the defendant “was under the influence of alcohol to
the extent that it was less safe for him to drive.” Sieveking, 469 S.E.2d at 219.

Hawaii
I. Evidentiary Admissibility

HGN is a scientific test. The HGN test is reliable under the Hawaii Rules of Evidence and
admissible as “evidence that police had probable cause to believe that a defendant was
DUI.” Judicial notice of the “validity of the principles underlying HGN testing and the
reliability of HGN test results” is appropriate. HGN test results can be admitted into
evidence if the officer administering the test was duly qualified to conduct the test and the
test was performed properly. Hawaii v. Ito, 978 P.2d 191 (Haw. Ct. App. 1999).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Before HGN test results can be admitted into evidence in a particular case, however, it
must be shown that (1) the officer administering the test was duly qualified to conduct and
grade the test; and (2) the test was performed properly in the instant case. Hawaii v. Ito,
978 P.2d 191 (Haw. Ct. App. 1999), See also Hawaii v. Toyomura, 904 P.2d 893, 911 (Haw.
1992) and Hawaii v. Montalbo, 828 P2d. 1274, 1281 (Haw. 1992).

III. Purpose and Limits of HGN

HGN test can be admitted as “evidence that police had probable cause to believe that a
defendant was DUL” Hawaii v. Ito, 978 P.2d 191 (Haw. Ct. App. 1999).

Idaho
I. Evidentiary Admissibility

HGN test results admitted under the Idaho Rules of Evidence. Rule 702 is the correct test
in determining the admissibility of HGN. State v. Gleason, 844 P.2d 691, 694 (Idaho 1992).
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I1. Police Officer Testimony Needed to Admit HGN Test Result

Officer may testify as to administration of HGN test, but not correlation of HGN and BAC.
State v. Garrett, 811 P.2d 488, 493 (Idaho 1991).

III. Purpose and Limits of HGN

“HGN test results may not be used at trial to establish the defendant's blood alcohol level.
Although we note that in conjunction with other field sobriety tests, a positive HGN test
result does supply probable cause for arrest, standing alone that result does not provide
proof positive of DUI....” Garrett, 811 P.2d at 493.

HGN may be “admitted for the same purpose as other field sobriety test evidence -- a
physical act on the part of [defendant] observed by the officer contributing to the
cumulative portrait of [defendant] intimating intoxication in the officer's opinion.”
Gleason, 844 P.2d at 695.

Illinois

I. Evidentiary Admissibility

HGN meets Frye standard of admissibility.

People v. Buening, 592 N.E.2d 1222, 1227 (I1l. App. Ct. 1992).

Despite the ruling of the Buening appellate court, the Fourth District Court of Appeals
declined to recognize HGN’s general acceptance without a Frye hearing. The court criticized
the Buening court for taking judicial notice of HGN’s reliability based on the decisions of
other jurisdictions. People v. Kirk, 681 N.E.2d 1073, 1077 (I11. App. Ct. 1997).

The state supreme court held that the state was no longer required to show than an HGN
test satisfied the Frye standard before introducing the results of the test into evidence.
Absent proof by the defense that the HGN test was unsound, the State only had to show
that the officer who gave the test was trained in the procedure and that the test was
properly administered. The People of the State of Illinois v. Linda Basler, 740 N.E.2d 1 (I11.
2000), 2000 I1l. LEXIS 1698 (I11. 2000). (Plurality Opinion) According to Fourth Circuit, a
Frye hearing must be held for HGN to be admitted. People v. Herring, 762 N.E.2d 1186.

I1. Police Officer Testimony Needed to Admit HGN Test Result

“A proper foundation should consist of describing the officer's education and experience in
administering the test and showing that the procedure was properly administered.”
Buening, 592 N.E.2d at 1227.
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III. Purpose and Limits of HGN

HGN test results may be used to establish probable cause in a criminal hearing.
People v. Furness, 526 N.E.2d 947, 949 (I11. App. Ct. 1988).

HGN test results admissible to show probable cause in a civil hearing.
People v. Hood, 638 N.E.2d 264, 274 (I11. App. Ct. 1994).

HGN test results may be used “to prove that the defendant is under the influence of
alcohol.” Buening, 592 N.E.2d at 1228.

Indiana

I. Evidentiary Admissibility

Results of properly administered HGN test are admissible to show impairment which may
be caused by alcohol and, when accompanied by other evidence, will be sufficient to
establish probable cause to believe a person may be intoxicated. Cooper v. Indiana, 751
N.E.2d 900, 903 (Ind. Ct. App. Feb. 2002)

II. Police Officer Testimony Needed to Admit HGN Test Result

The proper foundation for admitting HGN evidence should consist of describing the officer’s
education and experience in administering the test and showing that the procedure was
properly administered. Cooper, 751 N.E.2d at 903.

The question of whether a trained officer might express an opinion that defendant was
intoxicated based upon the results of field sobriety tests was not before the court, and thus,
the court expressed no opinion concerning the admissibility of such testimony. Cooper, 751
N.E. 2d at 902, n. 1.

ITI. Purpose and Limits of HGN

HGN test results, when accompanied by other evidence, will be sufficient to establish
probable cause that the person may be intoxicated. Cooper, 751 N.E.2d at 903.

Iowa

I. Evidentiary Admissibility

HGN admissible as a field test under the Iowa Rules of Evidence. “[T]estimony by a
properly trained police officer with respect to the administration and results of the

horizontal gaze nystagmus test are admissible without need for further scientific evidence.”
State v. Murphy, 451 N.W.2d 154, 158 (Iowa 1990).
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II. Police Officer Testimony Needed to Admit HGN Test Result

Police officer may testify about HGN test results under Rule 702 if the officer is properly
trained to administer the test and objectively records the results.

Murphy, 451 N.W.2d at 158.

II1. Purpose and Limits of HGN

HGN test results may be used as an indicator of intoxication. Murphy, 451 N.W.2d at 158.
Kansas

I. Evidentiary Admissibility

HGN must meet Frye standard of admissibility and a Frye hearing is required at the trial
level. There was no Frye hearing conducted and the appellate court refused to make a

determination based on the record it had. State v. Witte, 836 P.2d 1110, 1121 (Kan. 1992).

HGN test has not achieved general acceptance within the relevant scientific community
and its exclusion was appropriate. State v. Chastain, 960 P.2d 756 (Kan. 1998).

I1. Police Officer Testimony Needed to Admit HGN Test Result
The Court did not address this issue.

ITI. Purpose and Limits of HGN

The Court did not address this issue.

Kentucky

I. Evidentiary Admissibility

HGN test results admitted due to defendant’s failure to object.
Commonuwealth v. Rhodes, 949 S.W.2d 621, 623 (Ky. Ct. App. 1996).

I1. Police Officer Testimony Needed to Admit HGN Test Result
The Court did not address this issue.
III. Purpose and Limits of HGN

The Court did not address this issue.
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Louisiana
I. Evidentiary Admissibility

HGN meets Frye standard of admissibility and with proper foundation my be admitted as
evidence of intoxication.

State v. Breitung, 623 So. 2d 23, 25-6 (La. Ct. App. 1993).
State v. Regan, 601 So. 2d 5, 8 (La. Ct. App. 1992).
State v. Armstrong, 561 So. 2d 883, 887 (La. Ct. App. 1990).

The standard of admissibility for scientific evidence is currently the Louisiana Rules of
Evidence. State v. Foret, 628 So. 2d 1116 (La. 1993).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer may testify as to training in HGN procedure, certification in the
administration of HGN test and that the HGN test was properly administered.

Armstrong, 561 So. 2d at 887.

ITI. Purpose and Limits of HGN

The HGN test may be used by the officer “to determine whether or not he [needs] to ‘go any
further’ and proceed with other field tests.” Breitung, 623 So. 2d at 25.

HGN test results may be admitted as evidence of intoxication.

Armstrong, 561 So. 2d at 887.

Maine

I. Evidentiary Admissibility

Because the HGN test relies on greater scientific principles than other field sobriety tests,
the reliability of the test must first be established. Either Daubert or Frye standard must be
met. State v. Taylor, 694 A.2d 907, 912 (Me. 1997).

The Maine Supreme Court took judicial notice of the reliability of the HGN test to detect
impaired drivers. Taylor, 694 A.2d at 910.

II. Police Officer Testimony Needed to Admit HGN Test Result
“A proper foundation shall consist of evidence that the officer or administrator of the HGN

test is trained in the procedure and the [HGN] test was properly administered.”
Taylor, 694 A.2d at 912.
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III. Purpose and Limits of HGN

HGN test results may only be used as “evidence of probable cause to arrest without a
warrant or as circumstantial evidence of intoxication. The HGN test may not be used by an
officer to quantify a particular blood alcohol level in an individual case.”

Taylor, 694 A.2d at 912.

Maryland

I. Evidentiary Admissibility

HGN is scientific and must satisfy the Frye/Reed standard of admissibility. The Court of
Appeals took judicial notice of HGN's reliability and its acceptance in the relevant scientific
communities. Schultz v. State, 664 A.2d 60, 74 (Md. Ct. Spec. App. 1995).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer must be properly trained or certified to administer the HGN test. [NOTE: In
Schultz, the police officer failed to articulate the training he received in HGN testing and
the evidence was excluded.] Schultz, 664 A.2d at 77.

III. Purpose and Limits of HGN

HGN testing may not be used to establish a specific blood alcohol level.
Wilson v. State, 723 A.2d 494 (Md. Ct. Spec. App. 1999).

Massachusetts
I. Evidentiary Admissibility

HGN is scientific and is admissible on a showing of either general acceptance in the
scientific community or reliability of the scientific theory. See Commonwealth v. Lanigan,
641 N.E.2d 1342 (Mass. 1994). HGN test results are inadmissible until the Commonwealth
introduces expert testimony to establish that the HGN test satisfies one of these two
standards. Commonwealth v. Sands, 675 N.E.2d 370, 373 (Mass. 1997).

I1. Police Officer Testimony Needed to Admit HGN Test Result

“There must be a determination as to the qualification of the individual administering the
HGN test and the appropriate procedure to be followed.” In this case there was no
testimony as to these facts, thus denying the defendant the opportunity to challenge the
officer’s qualifications and administration of the test. Sands, 675 N.E.2d at 373.

II1. Purpose and Limits of HGN

The Court did not address this issue.
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Michigan
I. Evidentiary Admissibility

Court found that HGN test is scientific evidence and is admissible under the Frye standard
of admissibility. State v. Berger, 551 N.W.2d 421, 424 (Mich. Ct. App. 1996).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Only foundation necessary for the introduction of HGN test results is evidence that the
police officer properly performed the test and that the officer administering the test was
qualified to perform it. Berger, 551 N.W.2d at 424.

ITI. Purpose and Limits of HGN

HGN test results are admissible to indicate the presence of alcohol.
Berger, 551 N.W.2d at 424 n.1.

Minnesota

I. Evidentiary Admissibility

Court found that HGN meets the Frye standard of admissibility.
State v. Klawitter, 518 N.W.2d 577, 585 (Minn. 1994).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officers must testify about their training in and experience with the HGN test.
See generally Klawitter, 518 N.W.2d at 585-86.

III. Purpose and Limits of HGN

HGN admissible as evidence of impairment as part of a Drug Evaluation Examination in
the prosecution of a person charged with driving while under the influence of drugs.

See generally Klawitter, 518 N.W.2d at 585.

Mississippi

I. Evidentiary Admissibility

HGN is a scientific test. However, it is not generally accepted within the relevant scientific

community and is inadmissible at trial in the State of Mississippi.
Young v. City of Brookhaven, 693 So.2d 1355, 1360-61 (Miss. 1997).
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II. Police Officer Testimony Needed to Admit HGN Test Result

Police officers cannot testify about the correlation between the HGN test and precise blood
alcohol content. Young, 693 So.2d at 1361.

II1. Purpose and Limits of HGN

HGN test results are admissible only to prove probable cause to arrest.
Young, 693 So.2d at 1361.

HGN test results cannot be used as scientific evidence to prove intoxication or as a mere
showing of impairment. Young, 693 So.2d at 1361.

Missouri

I. Evidentiary Admissibility

Court found that HGN test meets the Frye standard of admissibility. State v. Hill, 865
S.W.2d 702, 704 (Mo. Ct. App. 1993), rev’d on other grounds, State v. Carson, 941 S.W.2d
518, 520 (Mo. 1997).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer must be adequately trained and able to properly administer the test.
Hill, 865 S.W.2d at 704.

See also, Duffy v. Director of Revenue, 966 S.W. 2d 372 (Mo. Ct. App. 1998). HGN not
admitted at trial because the administering officer was not aware of hot to properly score
the test and interpret its results.

ITI. Purpose and Limits of HGN

HGN can be admitted as evidence of intoxication. Hill, 865 S.W.2d at 704.

Montana

I. Evidentiary Admissibility

Court found that HGN is neither new nor novel; thus, Daubert does not apply. Court still
finds that HGN must meet the state’s rules of evidence that are identical to the Federal
Rules of Evidence. Hulse v. DOJ, Motor Vehicle Div., 961 P.2d 75, 88 (Mont. 1998).

II. Police Officer Testimony Needed to Admit HGN Test Result

The court held that before an arresting officer may testify as to HGN results, a proper

foundation must show that the officer was properly trained to administer the HGN test and
that he administered the test in accordance with this training. Before the officer can testify
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as to the correlation between alcohol and nystagmus, a foundation must be established that
the officer has special training in the underlying scientific basis of the HGN test.
Hulse, 961 P.2d 75 (Mont. 1998).

See Also, State v. Crawford, 315 Mont. 480, 68 P.3d 848 (2003), in which the court ruled
that the officer’s credentials were sufficient to establish his expertise, along with evidence
that he was previously qualified as an expert. They relied on Russette (2002 MT 200),
stating that to establish an expert’s qualifications, the proponent of the testimony must
show that the expert has special training or education and adequate knowledge on which to
base an opinion.

ITI. Purpose and Limits of HGN

HGN test results admissible as evidence of impairment.
State v. Clark, 762 P.2d 853, 856 (Mont. 1988).

Nebraska
I. Evidentiary Admissibility

HGN meets the Frye standard for acceptance in the relevant scientific communities, and
when the test is given in conjunction with other field sobriety tests, the results are
admissible for the limited purpose of establishing impairment that may be caused by
alcohol. State v. Baue, 607 N.W.2d 191 (Neb. 2000)

I1. Police Officer Testimony Needed to Admit HGN Test Result

A police officer may testify to the results of HGN testing if it is shown that the officer has
been adequately trained in the administration and assessment of the HGN test and has
conducted the testing and assessment in accordance with that training.

State v. Baue, 607 N.W.2d 191 (Neb. 2000)

III. Purpose and Limits of HGN

“Testimony concerning HGN is admissible on the issue of impairment, provided that the
prosecution claims no greater reliability or weight for the HGN evidence than it does for
evidence of the defendant's performance on any of the other standard field sobriety tests,
and provided further that the prosecution makes no attempt to correlate the HGN test
result with any particular blood-alcohol level, range of blood-alcohol levels, or level of
impairment.” State v. Baue, 607 N.W.2d 191 (Neb. 2000) (quoting Ballard v. State, 955
P.2d 931, 940 (Alaska App. 1998))

New Hampshire
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I. Evidentiary Admissibility

In State v. Dahoo (Dec. 20, 2002), the N.H. Supreme Court ruled that the HGN test is
admissible under N.H. Rule of Evidence 702 and Daubert for the limited purpose of
providing circumstantial evidence of intoxication. HGN test is a scientifically reliable and
valid test.

N.H. Supreme Court ruled their findings binding in Dahoo and that courts “will not be
required to establish the scientific reliability of the HGN.”

I1I. Police Officer Testimony Needed to Admit HGN Test Result

“Since we have already determined that the scientific principles underlying the HGN test
are reliable, a properly trained and qualified police officer may introduce the HGN test
results at trial.” State v. Dahoo, 2002 N.H. LEXIS 179.

III. Purpose and Limits of HGN

“HGN results cannot be introduced at trial for the purpose of establishing a defendant’s

BAC level....[T]he results are not sufficient alone to establish intoxication.”
State v. Dahoo, 1d.

New Jersey
I. Evidentiary Admissibility

In New Jersey, the party offering the results of a scientific procedure into evidence must
comply with Frye and show that the procedure is generally accepted in the relevant
scientific communities. A party may prove this general acceptance via “(1) testimony of
knowledgeable experts[,] (2) authoritative scientific literature[, or] (3) [p]ersuasive judicial
decision.” Based on the testimony of Dr. Marcelline Burns and Dr. Jack Richman, the
Court found the HGN test to be generally accepted and the results thus admissible. The
Court also noted the “significant number” of jurisdictions that have accepted the HGN test
as admissible scientific evidence. State v. Maida, 2000 N.J. Super. LEXIS 276 (N.J. Super.
Ct. Law Div. 2000).

*But See, State v. Doriguzzi, 760 A.2d 336 (N.J. Super. 2000), which held that HGN is
scientific evidence that must meet Frye Standard. However, in each trial, sufficient
foundation evidence must be laid by expert testimony to assure defendants that a
conviction for DUI, when based in part on HGN testing, is grounded in reliable scientific
data. In this case, the appellate court reversed defendant’s conviction because at trial no
such foundation was presented. The court found that because HGN testing has not
achieved general acceptance in the community, it is not a matter of which a court can take
judicial notice.

I1. Police Officer Testimony Needed to Admit HGN Test Result
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The Court did not address this issue.
III. Purpose and Limits of HGN

The Court found the HGN test admissible “as a reliable scientific indicator of likely
intoxication.”

New Mexico
I. Evidentiary Admissibility

HGN is a scientific test. New Mexico follows the Daubert standard, which requires a
showing of reliability before scientific evidence can be admitted. The court held that a
scientific expert must testify to the underlying scientific reliability of HGN and that a police
officer cannot qualify as a scientific expert. Because the State failed to present sufficient
evidence regarding the HGN test’s reliability, the court remanded the case stating it would
be appropriate for the trial court, on remand, to make the initial determination of whether
HGN testing satisfies Daubert. In addition, the court found HGN to be “beyond common
and general knowledge” and declined to take judicial notice of HGN reliability.

State v. Torres, 976 P.2d 20 (N.M. 1999).

State v. Lasworth, 42 P.3d 844 (Ct. App. N.M. 2001), cert. denied (2002). Results of HGN
test were inadmissible at trial (State v. Torres, 976 P.2d 20 (N.M. 1999). The State needed
to prove that HGN was both valid and reliable.

State called Dr. Marceline Burns as a witness (reliability) but did not call an expert in a
discipline such as biology or medicine to explain how the amount of alcohol a person
consumes correlates with HGN (validity).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officers can qualify as non-scientific experts based on their training and experience.
Non-scientific experts may testify about the administration of the test and specific results
of the test provided another scientific expert first establishes the reliability of the scientific
principles underlying the test. In order to establish the “technical or specialized knowledge”
required to qualify as an expert in the administration of the HGN test, “there must be a
showing: (1) that the expert has the ability and training to administer the HGN test
properly, and (2) that the expert did, in fact, administer the HGN test properly at the time
and upon the person in question.” State v. Torres, 976 P.2d 20 (N.M. 1999).

State v. Lasworth, 42 P.3d 844 (Ct. App. N.M. 2001), cert. denied (2002). Court believed
that state had to show that presence of HGN (BAC above .08) correlates with diminishment
of driver’s mental or physical driving skills (which it failed to do) & a correlation between
presence of HGN and BAC above or below .08 (which it did through testimony of Dr.
Burns). Court did not preclude use of results of HGN to establish probable cause for arrest
or to establish grounds for administering a chemical BAC test.
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III. Purpose and Limits of HGN
The Court did not address this issue.
New York

I. Evidentiary Admissibility

Prue holds that HGN test results are admissible under Frye standard of “general
acceptance.” People v. Prue, Indictment No. I-5-2001, Franklin County Court (November
2001).

In Gallup, the court said that it was only necessary to conduct a foundational inquiry into
the techniques and the tester’s qualifications for admissibility.
People v. Gallup, Memorandum and order #13094, 302 A.D.2d 681 (34 Dept)( 2003).

The Court allowed the introduction of HGN and the results because it was properly
administered and the burden of establishing that HGN is a reliable indicator of intoxication
is generally accepted in the relevant scientific community was satisfied.

People v. William Miley, NYLdJ 12/6/02 p.30 col. 6 (Nassau Co. Ct 2002).

I1. Police Officer Testimony Needed to Admit HGN Test Result

The People must lay a proper evidentiary foundation in order for HGN results to be
admissible at trial.

III. Purpose and Limits of HGN

The Court held that HGN is generally accepted in the relevant scientific community as a
reliable indicator of intoxication.

North Carolina
I. Evidentiary Admissibility

HGN is a scientific test. It “does not measure behavior a lay person would commonly
associate with intoxication but rather represents specialized knowledge that must be
presented to the jury by a qualified expert.” As a result, “until there is sufficient
scientifically reliable evidence as to the correlation between intoxication and nystagmus, it
1s improper to permit a lay person to testify as to the meaning of HGN test results.”

State v. Helms, 504 S.E.2d 293 (N.C. 1998).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Testimony of one police officer, whose training consisted of a “forty hour training class
dealing with the HGN test”, was inadequate foundation for admission of HGN test results.
Helms, 504 S.E.2d 293 (N.C. 1998).
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III. Purpose and Limits of HGN

HGN test results are evidence of impairment. Helms, 504 S.E.2d 293 (N.C. 1998).
North Dakota

I. Evidentiary Admissibility

Court found that HGN test is admissible as a standard field sobriety test.
City of Fargo v. McLaughin, 512 N.W.2d 700, 706 (N.D. 1994).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer must testify as to training and experience and that the test was properly
administered. City of Fargo, 512 N.W.2d at 708.

ITI. Purpose and Limits of HGN

“...HGN test results admissible only as circumstantial evidence of intoxication, and the
officer may not attempt to quantify a specific BAC based upon the HGN test.”

City of Fargo, 512 N.W.2d at 708.

Ohio

I. Evidentiary Admissibility

HGN test is objective in nature and does not require an expert interpretation.
State v. Nagel, 506 N.E.2d 285, 286 (Ohio Ct. App. 1986).

Court determined that HGN was a reliable indicator of intoxication without specifically
ruling on whether HGN meets Frye or some other standard of admissibility.

State v. Bresson, 554 N.E.2d 1330, 1334 (Ohio 1990).

Court held that SFSTs, including HGN, must be administered in strict compliance with
NHTSA’s directives in order for the test results to be admissible.

State v. Homan, 732 N.E.2d 952 (Ohio 2000).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer need only testify to training in HGN procedure, knowledge of the test and
ability to interpret results. Bresson, 554 N.E.2d at 1336.
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III. Purpose and Limits of HGN

HGN can be used to establish probable cause to arrest and as substantive evidence of a
defendant's guilt or innocence in a trial for DUI, but not to determine defendant's BAC.
Bresson, 554 N.E.2d at 1336.

Oklahoma

I. Evidentiary Admissibility

HGN test results excluded because state failed to lay adequate foundation regarding HGN's
scientific admissibility under the Frye standard of admissibility. Police officer's testimony

alone was insufficient. Yell v. State, 856 P.2d 996, 996-97 (Okla. Crim. App. 1993).

The Daubert rationale replaces the Frye standard as the admissibility standard for
scientific evidence. Taylor v. State, 889 P.2d 319, 328-29 (Okla. Crim. App. 1995).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer testified to training on how to administer HGN test and how the test was
administered in this case. Officer also testified as to his training in analyzing HGN test
results. Yell, 856 P.2d at 997.

III. Purpose and Limits of HGN

If HGN testing was found to satisfy the Frye standard of admissibility, HGN test results
would be considered in the same manner as other field sobriety test results. HGN test
results are inadmissible as scientific evidence creating a presumption of intoxication.
Yell, 856 P.2d at 997.

Oregon

I. Evidentiary Admissibility

HGN test results are admissible under the Oregon Rules of Evidence. HGN test results are
scientific in nature, are relevant in a DUI trial, and are not unfairly prejudicial to the
defendant. State v. O'Key, 899 P.2d 663, 687 (Or. 1995).

I1. Police Officer Testimony Needed to Admit HGN Test Result

“Admissibility is subject to a foundational showing that the officer who administered the

test was properly qualified, that the test was administered properly, and that the test
results were recorded accurately.” O'Key, 899 P.2d at 670.
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III. Purpose and Limits of HGN
“... HGN test results are admissible to establish that a person was under the influence of
intoxicating liquor, but is not admissible...to establish a person's BAC....”

O'Key, 899 P.2d at 689-90.

Officer may not testify that, based on HGN test results, the defendant’s BAC was over .10.
State v. Fisken, 909 P.2d 206, 207 (Or. Ct. App. 1996).

Pennsylvania

I. Evidentiary Admissibility

The state laid an inadequate foundation for the admissibility of HGN under the Frye/Topa
standard.

Commonuwealth v. Moore, 635 A.2d 625, 629 (Pa. Super. Ct. 1993).

Commonwealth v. Apollo, 603 A.2d 1023, 1028 (Pa. Super. Ct. 1992).

Commonuwealth v. Miller, 532 A.2d 1186, 1189-90 (Pa. Super. Ct. 1987).

Testimony of police officer is insufficient to establish scientific reliability of HGN test.
Moore, 635 A.2d at 692.

Miller, 532 A.2d at 1189-90.

Testimony of behavioral optometrist did not establish general acceptance of HGN test.
Apollo, 603 A.2d at 1027-28.

I1. Police Officer Testimony Needed to Admit HGN Test Result

County detective certified as HGN instructor. Court did not comment on whether this
would be enough foundation to allow the detective to testify about HGN test results.
Moore, 635 A.2d 629.

Police officer had one-day course on HGN. Court did not comment on whether this would
be enough foundation to allow the officer to testify about HGN test results.

Miller, 603 A.2d at 1189.

ITI. Purpose and Limits of HGN

Not addressed by court.

South Carolina

I. Evidentiary Admissibility

HGN admissible in conjunction with other field sobriety tests. By implication, HGN is not
regarded as a scientific test. State v. Sullivan, 426 S.E.2d 766, 769 (S.C. 1993).
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II. Police Officer Testimony Needed to Admit HGN Test Result
Police officer given twenty hours of HGN training. Sullivan, 426 S.E.2d at 769.
ITI. Purpose and Limits of HGN

HGN test results admissible “to elicit objective manifestations of soberness or insobriety . . .
Evidence from HGN tests is not conclusive proof of DUI. A positive HGN test result is to be
regarded as merely circumstantial evidence of DUI. Furthermore, HGN test shall not
constitute evidence to establish a specific degree of blood alcohol content.”

Sullivan, 426 S.E.2d at 769.

South Dakota

I. Evidentiary Admissibility

If it can be shown that a horizontal gaze nystagmus test was properly administered by a
trained officer, such evidence should be admitted for a jury to consider at trial along with
evidence of the other accepted field sobriety tests administered in South Dakota.

STATE v. HULLINGER, 2002 SD 83; 649 N.W.2d 253 (S.D.S.Ct. 2002); 2002 S.D. LEXIS 99
II. Police Officer Testimony Needed to Admit HGN Test Result

Officer may testify if properly trained and test properly administered. At the pretrial
hearing, the State presented three witnesses: 1) Monte Farnsworth, training director for
the Office of Highway Safety at the Division of Criminal Investigation Law Enforcement
Training Academy; 2) Deputy Ludwig; and 3) Dr. Larry Menning, optometrist and expert
witness. South Dakota follows a Daubert standard in use of expert witnesses.

III. Purpose and Limits of HGN

The Court did not address this issue.

Tennessee

I. Evidentiary Admissibility

HGN is a scientific test. To be admissible at trial, such evidence must satisfy the
requirements of Tenn. Rules of Evidence 702 and 703. State provided an inadequate
amount of evidence to allow the court to conclude that HGN evidence meets this standard.
State v. Murphy, 953 S.W.2d 200 (Tenn. 1997).

II. Police Officer Testimony Needed to Admit HGN Test Result

HGN must be offered through an expert witness. To qualify as an expert, a police officer

must establish that he is qualified by his “knowledge, skill, experience, training or
education” to provide expert testimony to “substantially assist the trier of fact to
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understand the evidence or determine a fact in issue.” Although the court did not rule out
the possibility that the officer can be considered an expert, the court set a high level of
proof. In this case, the court felt that although the officer had attended law enforcement
training in DUI offender apprehension and the HGN test, this training was not enough to
establish him as an expert. State v. Grindstaff, 1998 Tenn. Crim. App. Lexis 339 (March
23, 1998).

III. Purpose and Limits of HGN

The Court did not address this issue.

Texas

I. Evidentiary Admissibility

HGN admissible under the Texas Rules of Evidence.
Emerson v. State, 880 S.W.2d 759, 769 (Tex. Crim. App. 1994).

I1. Police Officer Testimony Needed to Admit HGN Test Result

A police officer must qualify as an expert on the HGN test, specifically concerning its
administration and technique, before testifying about a defendant’s performance on the
test. Proof that the police officer is certified in the administration of the HGN test by the
Texas Commission on Law Enforcement Officer Standards and Education satisfies this
requirement. Emerson, 880 S.W.2d at 769.

ITI. Purpose and Limits of HGN

HGN admissible to prove intoxication, but not accurate enough to prove precise BAC.
Emerson, 880 S.W.2d at 769.

Utah

I. Evidentiary Admissibility

HGN test admissible as other field sobriety test. Court reserved judgment as to the
scientific reliability of HGN. Salt Lake City v. Garcia, 912 P.2d 997, 1001 (Utah Ct. App.
1996).

I1. Police Officer Testimony Needed to Admit HGN Test Result

Police officer need only testify as to training, experience and observations when HGN
admitted as a field test. Garcia, 912 P.2d at 1001.

ITI. Purpose and Limits of HGN

Admissible as any other field sobriety test. Garcia, 912 P.2d at 1000-01.

HS172 RO1/11 39



000074

Washington
I. Evidentiary Admissibility

It is “undisputed” in the relevant scientific communities that “an intoxicated person will
exhibit nystagmus”. HGN testing is not novel and has been used as a field sobriety test for
“decades” and is administered the same whether investigating alcohol impairment or drug
impairment. Thus, the use of HGN in drug and alcohol impaired driving cases is
acceptable.

State v. Baity, 140 Wn.2d 1, 991 P.2d 1151 (Wash. 2000).

“[TThe Frye standard applies to the admission of evidence based on HGN testing, unless . . .
the State is able to prove that it rests on scientific principles and uses techniques which are
not ‘novel” and are readily understandable by ordinary persons.” The state failed to present
any evidence to this fact and the court declined to take judicial notice of HGN.

State v. Cissne, 865 P.2d 564, 569 (Wash. Ct. App. 1994).

I1. Police Officer Te